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Petitioner LA JOLLA VILLAGE RESIDENTS ASSOCIA TJON ("LJVRA") hereby submits the 

2 following reply in support of its Petition for Writ of Mandamus and Complaint for Declaratory and 

3 Injunctive Relief. 

4 J. INTRODUCTION 

5 The City of San Diego ("City") has so distorted the facts in its Opposition Brief ("City Oppo.") it 

6 warrants a renewed discussion of the facts and clarification of specific issues related to the processing of 

7 this project; the content of the La Jolla Community Plan and Local Coastal Plan, and the Land 

8 Development Code (including the La Jolla Planned District Ordinance "PDQ"). 

9 PLANNING CONTEXT 

1 0 The community of La 101la is designated by the California Coastal Act as a "special community" 

11 of regional and state-wide significance in recognition of the importance of La lolla as a prime visitor 

12 destination. Tab: 26 ~6, City Jud. Not. Ex. A. La lalla residents have been diligent in their efforts to 

13 preserve the unique qualities of La Jolla. Tab 72: 19-20; City Jud. Not. Ex. A. After Proposition D 

14 passed in the early 1970's establishing the 30 foot height limit the residents of La lalla became 

15 concerned with the three-story office building that were being built; these buildings started the "Stop the 

16 Blob" movement. Tab 73:AR02710. In 1983 the City Council approved the La Jolla Planned District 

17 Ordinance to assure that development and redevelopment in the central core area of La Jolla and the 

18 outlying neighborhood commercial centers will be accomplished in a manner that retains and enhances 

19 the economic, historical, architectural, educational, civic, social, cultural and aesthetic values. Tab 35, 

20 City Jud. Not. Ex. C. The two-story limit was added to certain zones in the PDO as a method to assure 

21 new development complimented existing development. The two-story limit provides greater articulation 

22 of the building roofs and also a higher floor to ceiling height in the commercial areas. Tab 15:AR02428. 

23 In the 25 years since the adoption of the PDO, no three-story project has been pennitted in the zones 

24 limited to two stories. 

25 The La lalla Community Plan and Local Coastal Program Land Use Plan has been modified 

26 several times since the adoption of the La Jolla Planned District Ordinance. The Commercial Land Use 

27 Element has established several goals as follows: 

28 
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1 • Maintain a diversified, yet balanced land use pattern which includes providing adequate levels of 

2 

3 

4 

commercial retail services, residential development and cultural opportunities within existing 

commercial areas, while limiting additional office use within the commercially designated 

districts. 

5 • Revitalize commercial retail areas to strengthen, reinforce and unify existing retail districts 

6 within La Jolla. 

7 • Promote pedestrian-oriented features to improve pedestrian safety, access and ease of movement 

8 through all commercial areas. 

9 • Promote mixed-use residential and commercial development along transit corridors such as the 

10 commercial areas of La Jolla Boulevard, in order to encourage affordable housing opportunities, 

11 particularly within the Bird Rock retail area and in the Windansea area on La Jolla Boulevard 

12 centered on Nautilus Street.] 

13 Tab 33; City Jud. Not. Ex. A. 

14 The Plan provides further direction through recommendations for commercial development that 

15 include but are not limited to: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a. Avoid abrupt transitions in scale between commercial buildings and residential areas.2 

Utilize transitions in bulk and scale to created visual interest and create a sense of enclosure 

for pedestrians; gradual transitions in scale between commercial and residential uses are 

preferred. Design larger structures in a manner that reduces actual or apparent bulk with the 

use of building articulation. Provide landscaping to add texture to bland walls, soften edges 

and provide a sense of pedestrian scale. 

Tab 33, City Jud. Not. Ex. A: I 02 

t The City repeatedly cites to the goal of promoting mixed-use residential and commercial development to justify the value of 
the Bird Rock Station Project. However, the City fails to mention this goal was developed to encourage affordable housing; 
something this project fails to accomplish as all the residential units will be sold at market rates. 
2 The City paraphrased this recommendation as follows: "hannonize transitions between commercial buildings." City Oppo. 
2:3. 
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The Plan specifically cites the Bird Rock neighborhood as "the gateway into La Jolla" from the 

2 south, and includes the following recommendations specific to the Bird Rock - Neighborhood 

3 Commercial area: 

4 

5 

6 

7 

8 

9 

10 

11 

I. 

2. 

3. 

4. 

5. 

Redevelop structures within this retail district to include mixed-use residential/commercial 

development in order to provide opportunity for more affordable housing in La Jolla. 

Maintain consistency with the La Jolla Commercial and Industrial Sign Control District of 

the citywide sign regulations for all commercial signs. 

Enhance sidewalk with decorative or uniform paving to enhance streetscape. 

Install street median or island landscaping near the boundary between La Jolla and Pacific 

Beach Communities. 

Provide decorative lighting, street trees, benches and other pedestrian amenities to create a 

12 stronger pedestrian-oriented image to this commercial district. 

13 Tab 33, City Jud. Not. Ex. A: 104. 

14 In furtherance of these goals the residents of Bird Rock and the City formed a maintenance 

15 assessment district to quell the chaotic traffic along La Jolla Boulevard and enhance the streetscape. 

16 Each household is assessed a specific amount per annum to help pay for enhanced landscaping that has 

17 been built in the medians and roundabouts in Bird Rock. Tab 74:AR02416, Costello Decl. Ex. A. In 

18 fact, the City and Real Party in interest, RK Development ("RPI") rely on this established landscaping 

19 and plazas to justify the community benefit of this project. City Oppo, 3: 14-17. 

20 BIRD ROCK STATION 

21 RPI originally applied for "2 floors of below grade parking with 1 floor ofretai! and 2 floors of 

22 residential above. Tab 75:AR04572-04596.3 The City's first response to the project application was to 

23 inform RPI: "LOR Planning has identified a critical issue in the two-story height limit of the Zone 4 

24 development standard of the La Jolla Planned District Ordinance. There is no deviation or Variance to 

25 permit this and the project must be revised." Tab 76:AR05182. Rather than redesigning the project as 

26 requested by the City of San Diego, RPI proposed to amend the PDO to allow three stories in Zone 4. 

2711~ ____________ __ 
28 J The original plans do not appear to be included in the administrative record; instead the record includes a photo copy of a 

disk labeled plans. Tab :AR004596. 
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Tab 2:AROI862. Over 500 community members attended the La lolla Community Planning Association 

2 ("LICPA") on May 4, 2006 to protest RPI's proposal to amend the PD~ to allow three stories. LICPA 

3 resoundingly rejected RPI's proposal to amend the PD~ to allow his project. Tab 2:AR01863. 

4 In the interim; the applicant met with City staff where it was determined the City would allow the 

5 applicant to apply for a Planned Development Permit to allow a deviation from the two-story limit of the 

6 POD. Tab 5. On June 26, 2006, RPI modified its application to include a Planned Development Permit 

7 to allow a deviation from the two story limit of the PDO.4 Tab 77:AR07705-07711. RPI brought a 

8 revised set of plans to the Coastal Development Pennit Committee ofLJPA on January 16,2007, there 

9 is no evidence in the record of this redesign. On February 6, 2007, LJCPA denied the old design and 

10 asked RPI to come back to LJCPA with the new design. Tab 78:AR02606. The Project was placed on 

II the Planning Commission Agenda for May 22, 2008; at that time a representative from LJCPA asked the 

12 item be continued to allow LJCPA to review the project and provide recommendations to the Planning 

13 Commission. Tab 79:AR:02612. Although RPI stated he submitted revised plans to the City prior to the 

14 February 2007 meeting; these plans have not been provided in the administrative record. Tab 

15 79:AR02616. It is clear a new design was submitted in 2007; it is not clear when that design was 

16 submitted and how it differed from the original design due to the lack of clearly marked plans in the 

17 administrative record. There is no evidence as to what design changes were made in response to the 

18 design review process utilized by the City. From what little information can be gleaned from the record; 

19 it appears the original designs prepared in October 2005 were altered to reflect the current design in July 

20 2007; 5 months after the plans were submitted to LJCPA for review. In fact, City staff stated at the first 

21 Planning Commission hearing that he was unclear as to how the project had been changed. Tab 

22 79:AR02623:21-02624:05. 

23 The Planning Commission continued the Project until June 12,2009 to allow LJCPA to review 

24 the new design. On June 5, 2009; the LJCPA rejected the Bird Rock Station Project. Tab 7:AR00350. 

25 It appears from the available evidence the original plans had the buildings oriented in an east-west 

26 manner, perpendicular to La Jolla Boulevard; the later plans show the buildings oriented at an angle to 

27 
11---------------

28 
4 The administrative record does not contain any evidence the project plans were revised at this time. 

4 

Petitioner's Reply 



La Jolla Boulevard. Tab 80:AR05689-05699, Tab 81 :AR 00083-00098. It appears the later plans with 

2 the buildings at an angle from La Jolla Boulevard are the approved plans. 

3 The project was continued from the June 12,2008 Planning Commission meeting due to lack of 

4 quorum; partially heard at the June 19, 2009 Planning Commission hearing then continued due to lack of 

5 quorum and finally approved by the Planning Commission on July 19,2009. The Planning Commission 

6 heard testimony from both sides and approved the project with additional screening of the rear deck of 

7 the residential units with four commissioners supporting the motion, two commissioners absent and one 

8 commissioner abstaining. A member of the community and the La Jolla Community Planning 

9 Association appealed the Planning Commission's decision to the City Council. Tab 41. 

10 The project was heard before the City Council on October 12, 2008. After extensive testimony 

lIon both sides of the issue; the City Council voted to approve the project; again requiring a screen on the 

12 back porch of the residential tmits. The motion included making the findings to support the Council's 

13 actions. Council President Peters made specific findings that the project is highly articulated and did not 

14 appear boxy, including extensive landscaping and utilized high quality building materials. Tab 

15 82:AR02480. Despite intense community input and rejection by the community plarming group charged 

16 with advising the City on community issues; the City approved the first three-story project in 

17 contravention of the two-story limit within the PD~, through an arbitrary and capricious process meant 

18 to allow minor deviations from the zoning code. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. 

II. ARGUMENT 

The Court Should Declare Sections 126.0604(a)(5) and 143.0410 Unlawful Because 
the Language Allowing Deviations is Vague and Does Not Contain Sufficiently 
Precise Standards for the Content of a Zoning Regulation. 

The Fourteenth Amendment to the Constitution of the United States states: (in part) 

No State shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive any person oflife, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

U.S. Const., 14th Amend. 
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Courts across the COWltry have been defining "due process" since adoption of the 14th 

2 Amendment in 1868. Although the constitutionality of statutes is the strongest presumption known to 

3 the courts, "a statute which either forbids or requires the doing of an act in tenns so vague that men of 

4 common intelligence must necessarily guess at its meaning and differ as to its application violates the 

5 first essential of due process law." Connally v. General Construction Company (1925) 269 U.S. 385. 

6 The question before this court is whether the sections of the land development code allowing deviations 

7 are definite enough to provide a standard of conduct for those whose activities are prescribed as well as a 

8 standard by which agencies called upon to apply them can ascertain compliance therewith. Ross v. City 

9 of Rolling Hills Estates (1987) 192 Cal.App.3d 370, 375; quoting. Hand v. Board of Examiners (1977) 

10 66 Cal.App.3d 605, 620-2l. 

11 As the City correctly points out, the question is whether the ordinance clearly and precisely 

12 delineates its reach in words of common knowledge. City Oppo. 6:14. Petitioner has rightfully shown 

13 this Court the City'S regulations allowing deviations cannot meet this standard. The question is not 

14 whether the City uses words of common knowledge; the question is whether the ordinances clearly and 

15 precisely delineate the reach of the use of deviations. Petitioner maintains the ordinances allowing 

16 deviations do not clearly and precisely the reach of the use of deviations. 

17 The City spends nearly half a page explaining the findings required for a Planned Development 

18 Permit, findings Petitioner has already admitted are required when approving a deviation. 5 The question 

19 becomes~ are the required findings sufficiently precise to delineate the reach of deviations in a manner 

20 that does not keep men of common intelligence guessing at their meaning and differing as to their 

21 application. The City goes into an exhaustive discussion of the purpose and intent of the regulations and 

22 the lofty goals the City hopes to achieve by allowing any project to deviate from certain regulations if it 

23 would result in a "more desirable project"; but does not show where any criteria is specific enough to 

24 allow developers and members of the public discern what might be allowed through a deviation. 

25 RPI was closer to providing some explanation that may provide identifiable criteria for allowing 

26 deviations; but this criteria is a general criteria that is not applied when considering a deviation. This 

27 

28 
5 The City mistakenly refers to the POO regulations rather than the PDP regulations and cites to the wrong code section. 
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case is a prime example of how deviations are reviewed. RPI refers the Court to SDMC §143.010G), 

2 which provides criteria for the design of a project under a Planned Development Permit; but does not 

3 provide any limitation as to what standards can be forgiven through the deviation process. This criteria 

4 apply to design but do not apply to the zoning provisions that are relaxed through the deviation process. 

5 Tab 45. The Resolution of Approval for the project clearly demonstrates the criteria that are applied to 

6 the approval of a Planned Development Permit stating what is required to allow a deviation; essentially 

7 the City need only think the project would be a better project. Tab 40:AR0032-AR0036. 

8 The discussion boils down to one point, the City can approve a variety of deviations if the City 

9 feels the deviation will allow a better project. This is clearly demonstrated in this case of allowing three 

10 stories in a zone that only permits two stories. 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B. The Mitigated Negative Declaration Must Be Set Aside And An Environmental 
Impact Report Must Be Required Because There Is Substantial Evidence to Support 
A Fair Argument The Proposed Project May Have A Significant Effect On The 
Environment. 

Both the City and RPI's analysis demonstrate a lack of understanding of the fair argument 

standard upon which this Court is required to review the City'S approval of a Mitigated Negative 

Declaration ("MND"). Under the fair argument test, Petitioner has to meet a much lower threshold than 

abuse of discretion, and the Court does not defer to the lead agency's exercise of discretion. The Pocket 

Protectors v. City a/Sacramento (2004) 124 Cal.AppAth 903, 934 ("Pocket Protectors"). "An Agency's 

decision not to require an EIR can be upheld only when there is no credible evidence to the contrary." 

San Joaquin RaptorlWildlife Center v. County o/Stanislaus (1996) 42 CaLAppAth 608, 618; quoting, 

Sierra Club v. County o(Sonoma (1992) 6 Cal.App.4th 1307. Under the fair argnrnent standard the lead 

agency's limited ability to weigh the evidence is limited to weighing the credibility of the evidence; i.e. 

an expert claiming a Ph.D. testifies as to the environmental effect of the project but there is evidence in 

the record the expert never went to college. "[T]his limited weighing of evidence to determine 

admissibility in an environmental debate must not be confused with a weighing of some substantial 

evidence against other substantial evidence. Unlike the situation where an EIR has been prepared, 

neither the lead agency nor a court may "weigh" conflicting substantial evidence to determine whether 

an EIR must be prepared in the first instance." Pocket Protectors. supra. 124 Cal.AppA th at at pp. 934-
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935. The City Council must actually resolve disputed factual questions going to credibility by making 

2 the proper findings. ld. at 935. A review of the City's Resolution certifying the Mitigated Negative 

3 Declaration (MND) for Bird Rock Station shows the City failed to consider the credibility of the 

4 witnesses during its deliberations. Tab 57:AROOOI3-00015. Had the City considered the credibility of 

5 the members of the public that spoke in opposition to the project it would have been hard pressed to find 

6 the witnesses lacked credibility. 

7 The City inappropriately weighed the credible substantial evidence in support of a fair argument 

8 Bird Rock Station may have a significant effect on the environment, therefore the City's decision 

9 certifying the MND and all project approvals granted in reliance upon the environmental findings of the 

10 MND must be set aside. 

II Land Use 

12 Because land use policies are adopted at least in part to avoid or mitigate environmental effects, 

13 it is appropriate for this Court to consider their applicability under the fair argument test with no 

14 presumption in favor of the City. Pocket Protectors, supra, 124 Cal.App.4lh at 933 (City of Sacramento 

15 relied on special permit to approve detached single familY residences where PUD called for townhouse 

16 development). The facts ofthis case are akin to Pocket Protectors in that the City of San Diego 

17 approved three stories in a zone specifically limited to two stories through the use of a deviation. 

18 Both the City and RPI rely on the circular argument there is no land use impact because the 

19 project received a deviation from the limitations of the PD~ to allow three stories in a zone limited to 

20 two stories. Numerous individuals testified as to the reasons behind limiting the area to two stories, such 

21 as: to protect the community character, provide a transition between residential and commercial 

22 development and limit the bulk and scale of commercial development. Both the City and RPI dismiss 

23 this evidence as insubstantial and not supporting a fair argument the proposed project may have a 

24 significant land use impact. The facts and the law do not support this contention. Similar to Pocket 

25 Protectors, the abundant testimony by retired planners, officers and trustees of the La lalla Community 

26 Planning Association and members of the public, all familiar with the site and with the requirements of 

27 the POD and the community plan; counts as substantial evidence for purposes of the fair argument test. 

28 "Relevant personal observations are properly considered for this purpose." Pocket Protectors, supra, 
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1 124 CaLApp. 4th at 932, citing, Ocean View Estates Homeowners Assn. v. Montecito Water Dist. (2004) 

2 116 Cal.App.4th 396, 402 ("Ocean View"), Arviv Enterprises, Inc. v. South Valley Area Planning Com. 

3 (2002) 101 CaI.App.4" 1333, 1347 ("Arviv"). 

4 The question before this court is not whether substantial evidence supports the City and RPI's 

5 position, the question is whether there is any substantial evidence to support a fair argument the project 

6 may have a significant land use impact. Any credible evidence to the contrary of the City's finding of no 

7 impact requires the preparation of an EIR. 

8 Aesthetics 

9 The community of La lolla is designated by the California Coastal Act as a "special community" 

10 of regional and state-wide significance in recognition of the importance of La lolla as a prime visitor 

11 destination. Tab 26 ~6: City lud. Not. Ex. A The project site is located in a neighborhood commercial 

12 area of the neighborhood of Bird Rock within the community of La lalla. The commercial areas within 

13 La lolla are covered by the PD~ or the La lolla Shores PDO; the overall purpose of the La lolla Planned 

14 District Ordinance has been to maintain a balanced land use pattern with the commercially designated 

15 areas ... to beautifY the overall streetscape of commercial streets and retail corridors. 

16 RPI is proposing a three-story project in Zone 4 of the PDO which is limited to two-stories. The 

17 purpose of the two story limit was to preserve the unique village character of La lolla and to create a 

18 reasonable and human-scale transition between the commercial zones and the surrounding residential 

19 neighborhoods. Tab 72:AR02701:2-7 

20 Numerous members of the public, including; fonner senior planning officials responsible for 

21 development of the PD~, trustees elected to serve on LICPA, officers of LJePA and long time residents 

22 of the community. These witnesses provided substantial evidence to support a fair argument the project 

23 may have a significant impact on the aesthetic resources of this special community as follows: 

24 

25 

26 

27 

28 

• Approval of a deviation for three-stories will set a precedent to allow three stories 

throughout all the commercial areas of La Jolla. Tab 83:AR:02663:3-9, AR02664:3-6 

• Three stories and 30 feet means the retail space will not be much taller than the 

residential space. The shorter ceiling height for the retail space will end up with 

commercial spaces that are not viable and La lalla already has an excess of space that is 
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2 

3 

4 

5 

6 

7 

demonstrably non-viable in the Bird Rock Neighborhood. Tab 83:AR02664:7-12, 

AR02668 :9-14 

• Allowing three stories will create an abrupt transition in scale between Bird Rock Station 

and adjacent residential development. Tab 83:AR02670:1-7, AR02672:3-8 

• The third story units will violate the neighbors privacy because they would start at 20 feet 

high rather than the typical 15 feet high found in two stories. Tab 84:AR02707:8-12 

• The three-story building looks more compressed than other development permitted under 

8 the PD~ and allows more intense development. Tab 74:AR:0241O:16-20; Costello Decl. 

9 Ex. A. 

10 Pocket Protectors was clear that aesthetic impacts are not inherently technical issues; therefore, 

11 the testimony by neighbors and members of the community familiar with the site and with the local land 

12 use controls constitutes substantial evidence to support a fair argument a project may have a significant 

13 effect on the aesthetic quality of the community. Pocket Protectors, supra, 124 Cal.AppAth at 937; see 

14 also, Ocean View Estates Homeowners Assn. v. Montecito Water District (2004) 116 Cal.AppA th 396, 

15 402. The opponents to the Bird Rock Station Project provided the type of substantial evidence to 

16 support a fair argument the project may have significant effects contemplated in Pocket Protectors. 

17 Both the City and RPI's analysis demonstrate a lack of understanding of the fair argument 

18 standard upon which this Court is required to review the approval of a Mitigated Negative Declaration. 

19 The City asserts evidence presented by Council President Scott Peters "demonstrates there is no 

20 evidence in light of the whole record to suggest an EIR is required to study the aesthetics of the Project". 

21 City Oppo. 13:17-28. The City then contends the testimony of community members should be 

22 discounted because "the possibility of a significant adverse environmental impact is not raised simply 

23 because individual complaints are registered regarding the aesthetic merit of a project." City Oppo. 

24 14:5-7. The City fails to recognize substantial evidence contrary to Mr. Peters analysis, and fails to 

25 recognize the special character of the community of La Jolla that is of regional and state-wide 

26 importance. 

27 RPI relies on a similar argument, that the City Council was entitled to weigh the credibility of the 

28 various witnesses and this Court must give the lead agency the benefit of the doubt on any legitimate 
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1 disputed issues of credibility. RPI Oppo. 6:23-25. RPI's reliance on this premise is flawed for two 

2 reasons; first there must be some showing the City actually engaged in a factual consideration of the 

3 credibility of the witnesses. RPI has failed to provide any evidence the City actually considered the 

4 credibility of the witnesses. Second, much like Pocket Protectors, the members of the public that spoke 

5 in opposition to the Bird Rock Station were familiar with the site and were deeply familiar with the 

6 regulations of the PD~. Many of the witnesses had participated in the development of the PD~, were 

7 elected trustees to the La Jolla Community Planning Association, were active in community 

8 organizations and were well qualified to testify as to the reasons for limiting the project to two stories 

9 and the specific community character impacts this limitation was developed to prevent. 

10 RPI quotes from Pocket Protectors but fails to consider the holding of Pocket Protectors 

11 standing for the proposition aesthetic impacts are not inherently technical issues the testimony by 

12 neighbors and members of the community familiar with the site and with the local land use controls 

13 constitutes substantial evidence to support a fair argument Bird Rock Station may have a significant 

14 effect on the aesthetic quality of the community. The Pocket Protectors v. City of Sacramento (2004) 

15 124 Cal.AppAth 903, 937; see also, Ocean View Estates Homeowners Assn. v. Montecito Water District 

16 ( 2004) 116 Cal.AppAili 396, 402. 

17 Both the City and RPI argue the City Council was allowed to engage in a weighing of the 

18 evidence and appropriately decided to agree with Council President Peters and the Project Architect 

19 there was no substantial evidence to support the possibility of a significant impact on aesthetics. Indeed, 

20 RPI goes so far as to state "Petitioner cites to no part of the record where the City Council determined 

21 that the Project presented a significant impact on the environment. Absent such a finding there would be 

22 a substantial impact on the environment, the Petitioner's argwnent fails." RPI Oppo. 7:12-15. This 

23 simply misstates the law and is not consistent with the fair argument standard set forth in CEQA. "An 

24 Agency's decision not to require an EIR can be upheld only when there is no credible evidence to the 

25 contrary." San Joaquin Raptor/Wildlife Center v. County a/Stanislaus (1996) 42 Cal.App.4ili 608, 618; 

26 quoting, Sierra Club v. County a/Sonoma (1992) 6 CalApp.4'" 1307. 

27 The City relies exclusively on the holding of Bowman v. City 0/ Berkeley (2004) 122 CaLAppA1h 

28 572, as support for its premise no significant aesthetic environmental impact exists under the fair 
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argument standard. In Bowman, the project site was located along Berkeley Avenue, a "divided four-

2 lane road and 'one of Berkeley's most heavily used thoroughfares." Ibid at 576. Also in Bowman, the 

3 City staff stated the project would be subject to design review and approval prior to issuance of building 

4 pennits and the City Council found the height was appropriate given the 110-foot right-of-way on 

5 Sacramento Street adjacent to the project site. Ibid. at pp. 585-586. In Bowman the higher portions of 

6 the building were shifted away from adjacent residential development. The proposed mixed use 

7 commercial! senior housing project in Bowman went through extensive design review prior to being 

8 approved by the City Council and was required to complete additional design review prior to issuance of 

9 building pennits. 

lOIn Bowman, the Court stated "[b]ased primarily on the Project's environmental context, and the 

11 fact that the Project has undergone an extensive design review process to mitigate its visual impact, we 

12 hold that there is no environmentally significant aesthetic effect that requires an EIR in this instance." 

13 Ibid. at p.576. Unlike the project in Bowman, this project site is not located at the corner of two major 

14 thoroughfares; this project is located in a community that has been found to be a "special community" of 

15 regional and state-wide significance. Residents of the community recently fonned a maintenance 

16 assessment district devoted to improving the streetscape in La Jolla. These street improvements have 

17 further served to protect and enhance this area as a prime visitor destination. Costello Decl., Ex. A. 

18 Unlike the projects in both Bowman and Pocket Protectors, this project did not go through an extensive 

19 design review process and multiple iterations to improve the project and address aesthetic impacts. This 

20 project is substantially the same as originally submitted based on the infonnation available in the 

21 administrative record. Tab 80:AR05689-05699, Tab 81 :AR00083-00098. 

22 The facts in Pocket Protectors are far more similar to this case than Bowman; much like Pocket 

23 Protectors, the staff initially infonned RPI: "LDR Planning has identified a critical issue in the two-

24 story height limit of the Zone 4 development standard of the La Jolla Planned District Ordinance. There 

25 is no deviation or Variance to pennit this and the project must be revised." Tab 76:AR05182. Staff 

26 inexplicably reversed its position and supported RPI's application for a deviation from the height limit 

27 several months later. Also similar to Pocket Protectors, many residents registered opposition to the 

28 proposed third story from the very beginning of the process. Members of the public speaking in 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

opposition to the project and providing substantial evidence of the project's impact on community 

character included Angeles Leira, a retired senior planning official from the City of San Diego that was 

instrumental in drafting the specific ordinance language prohibiting three-stories in Zone 4 of the PDO; 

Joe LaCava, president of the La 1011a Community Planning Association, Sherri Lightner, a member of 

the La lolla Community Planning Association Coastal Development Permit Committee; Darcy Ashley, 

Secretary of the La lolla Community Planning Association; and Jim Fitzgerald, trustee of the La 10lla 

Community Planning Association. These are not random members of the public with a personal axe to 

grind; these are retired professionals and individuals elected and appointed to provide input on projects 

proposed in the community of La 1011a. 

Traffic 

Petitioner's attorney, Todd Cardiff, hired a traffic expert to review the traffic study prepared in 

support of the project. That traffic engineer stated: 

The study finds that the proposed project would increase the daily traffic volume­
to-capacity (vic) ratio on La 1011a Boulevard between Camino de la Costa to Bird Rock 
Avenue by 0.05 and Bird Rock Avenue to Forward Street by 0.04. These impacts exceed 
the City's vic threshold of significance of 0.02 for roadways at Level of Service (LOS) F 
and would be considered significant cumulative impacts. While the analysis then used 
State of Florida criteria to detennine that peak-hour LOS with the project would not be 
significant, the project could still increase the vIc on La 1011a Boulevard by more than 
0.02 during the peak hour, which could be considered a significant impact under the City 
of San Diego's Traffic Impact Study Manual (1998). 

Tab 21:AR00421 

There is no justification for any statement from the City or RPI that Mr. Kim is not qualified to 

offer credible evidence regarding traffic impacts associated with the project. RPI attempts to discount 

Mr. Kim's testimony by stating he has never been to the project site; this has no bearing on his ability to 

review the traffic study and offer an opinion as to the accuracy of the study and whether he felt the 

proposed project could cause significant impacts. RPI also attempts to discredit Mr. Kim's analysis by 

alluding that Mr. Kim failed to consider the speed study conducted by Kimley-Horn. Mr. Kim based 

his analysis on a review of the traffic impact analysis prepared for RPI and the City's established 

criteria for detennining traffic impacts. This review showed the project could have a significant impact 

on traffic in the Bird Rock area. 
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The City attempts to get past Mr. Kim's substantial evidence by stating the City provided 

2 mitigation measures to mitigate this impact. This is simply not correct. The mitigation measures 

3 adopted by the City required the installation of a traffic signal to mitigate impacts to the intersection of 

4 La Jolla Boulevard and Forward Street if the roundabouts were not constructed. The impacts addressed 

5 by Mr. Kim are impacts to the street segment and are specific impacts that would occur only if the 

6 roundabouts were constructed. Tab 19:AR006793, AR06797. The adopted mitigation measures will 

7 not mitigate the impacts addressed by Mr. Kim because the signal will not be required if the 

8 roundabouts are constructed and the impacts are only anticipated if the roundabouts are constructed. 

9 The roundabouts have been constructed since the inception of this project; therefore it is likely the 

10 proposed project will result in significant traffic impacts based on the City's adopted criteria. 

II Human HealthlPublic SafetylHazardous MaterialslHydrology 

12 For the sake of brevity; Petitioner discussed two issues under one heading in its Opening Brief. 

13 Petitioner stated Dr. Peter Geisler had opined the reports prepared by Secor underestimated the 

14 concentration of hazardous hydrocarbons below and adjacent to the project site; and the large below 

15 ground structure may block groundwater flow across the site and cause a detrimental rise in groundwater 

16 level to the east of the site. This discussion covered both hazardous materials and groundwater 

17 hydrology. This is not fatal to Petitioner's argument and bears little relevance to the gravamen of 

18 Petitioner's argument; Dr. Geisler provided opinions contrary to the opinions relied upon in the MND. 

19 The City and RPI focus their opposition again on the crebility of the witness; despite the City's 

20 failure to discuss Dr. Geisler's credibility in the findings adopted in support of the MND. Dr. Geisler 

21 has served as an expert in many court proceedings involving property drainage, hydrology and soil 

22 structure interactions, including soil subsidence due to shoring failures in San Diego. Mr. Geisler held 

23 faculty appointments at University of California Davis, University of California, Berkeley and 

24 University of California, Irvine. Mr. Geisler also holds a Ph.D. in civil engineering from the University 

25 of California and is a registered civil engineer. Mr. Geisler was hired to review the MND, the 

26 geotechnical and hydrological data provided by Geotechnical Exploration, Inc.; and the envirorunental 

27 and hydrodynamic data provided by Secor International Inc. Tab 85:AR00417. 

28 
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SOIL CONTAMINATION 

2 Mr. Geisler opined the Secor Reports incorrectly use concentrations of pollutants as a surgate 

3 measure of in-situ concentrations of pollutants in then soil. This results in an underestimation of the 

4 concentration of hazardous hydrocarbons below and adjacent to the polluted site. Tab 85:AR00418. 

5 There is no mitigation proposed to ameliorate this problem. In fact, the MND does not recognize any 

6 potential impacts related to soil contamination. Mr. Geisler's opinion is contrary to the opinions 

7 expressed by Secor International and relied upon in the MND; therefore an EIR must be prepared. 

8 HYDROLOGY 

9 Mr. Geisler's opinion on Hydrology indicates the construction of such a massive below ground 

10 structure may alter subsurface drainage in such a manner to cause below grade soil erosion of down 

11 slope properties. This consideration was not properly investigated and may cause a significant 

12 unmitigable impact. Tab 85:AR00419. 

13 SOIL SUBSIDENCE 

14 Mr. Geisler opines that Geotechnical Exploration Inc. failed to sample or test the fill soil that 

15 underlies the site and surrounding properties and never performed any analysis of the impact a 27-foot 

16 deep excavation may have on surrounding properties. It is Mr. Geisler's opinion that any statement from 

17 Geotechnical Exploration Inc. that suggests using shoring during the excavation is suspect. Mr. Geisler 

18 concluded the proposed project could cause soil subsidence and loss of sub-adjacent lateral support of 

19 surrounding properties. 

20 Mr. Geisler's testimony does constitute substantial evidence to support a fair argument the 

21 proposed project may have a significant effect on public safety; therefore an EIR is required. Tab 

22 85:AR00419 

23 C. The Cirr's Approval of the Mitigated Negative Declaration, Planned Development 
24 Permit, Site Development Permit. Coastal Development Permit and Tentative Map 

Must Be Set Aside Because the City Failed to Make the Required Findings And the 
25 Findings Are Not Support By Substantial Evidence In the Whole Of The Record. 

26 The City and RPI have done little to show how the appropriate findings of consistency with the 

27 Land Use Plan; consistency with the Land Development Code, and benefit to the community were 

28 made. Rather the City relies on misrepresentations of the goals of the Land Use Plan; a circular 
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argument that the PDP is consistent with the Land Development Code because it was allowed to deviate 

from the Land Development Code; and how the amenities required by the PD~ and provided by other 

projects will be a benefit to the community. 

In its introduction the City consistently proclaims the development of mixed use 

residential/commercial development is a key goal of the La Jolla Community Plan and Local Coastal 

Program Land Use Plan. City Oppo., 2:1-4. The City fails to state the second half of that goal; mixed 

use projects are promoted as a means of providing more affordable housing in La Jolla. There is no 

affordable housing aspect to this project. The City states it is a goal of the La Jolla Community Plan is 

to harmonize transitions between commercial buildings; when in fact the stated goal is to harmonize 

transitions between commercial buildings and residential development. City's Qppo. 2:7. The City 

fails to note the project site is bordered on the west by residential development; rather the City describes 

the area surrounding the project as being fully developed with commercial, mixed use and residential 

commercial to the north, east and south. City Oppo. 3:7-8. 

The City states as follows: 

[TJhe Project includes a public plaza on the comer of La Jolla Boulevard and Birdrock 
A venue. It includes a fountain, open space for walkways, benches trellises, and enhanced 
paving. City Oppo. 3:14-16. 

The grant of a 3 story deviation also allowed more open space wi thin the Project, the 
creation of a pedestrian and increase (sic) landscaping opportunities to soften walls and 
other visual aspects of the project. City Oppo. 3:21-23. 

The City fails to acknowledge the public plaza, fountain, walkways, benches; trellises and 

enhanced paving shown on the site plan are not on RPI's land but are located in the public right-of-way. 

Increased lot coverage would have had no bearing on the development of these amenities. See 4th Sheet 

of Rolled Plan, labeled Sheet 2, Proposed Site Plan. Similarly, the landscaping is required by the PDQ 

and would have been required whether the project was two or three stories. SDMC §159.0403, City 

Jud. Not. Ex. C, Tab 86. In sum, there is little community benefit provided by this project that would 

not have been provided by any project developed on this lot, the City's findings to the contrary are 

simply not supported by evidence in the record. 
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D. The City's Approval of the Project Should Be Set Aside Because The Record 
Certified By The City Is Disorganized. Deficient A Master Index And The 
Documents Generated By The City Are Inadequate For Review. 

The record certified by the City is disorganized and difficult to work with; it also fails to provide 

the evidence necessary to support the City's findings and fails to provide all necessary findings. The 

Resolution of Approval for the proposed project fails to provide findings in support of the tentative 

map, but does include findings for all other discretionary approvals. As described above, it is 

impossible to detennine the genesis of the project design from the original submittal to the approved 

design because the original plans are not included in the record, nor are any modified plans that were 

submitted at the request of the City. 6 

The lack of necessary findings and record evidence is in and of itself grounds for granting the 

Petition and ordering the City to rescind the pennits. Protect Our Water v. County o/Merced (2003) 

110 Cal.AppAth 362. The City has attempted to base this lack on Petitioner's attempts to prepare an 

organized and complete record; but in reality, the City submitted the certified record and refused 

Petitioner's best attempts to provide a complete and organized record. Petitioner cannot be held 

accountable for the record certified by the City. 

III. CONCLUSION 

The City of San Diego relied on a dubious set of regulations to approve a project that is 

not consistent with the La lolla Community Plan or the Land Development Code. The City failed to 

comply with CEQA approving the Project without consideration of its possible impacts. The City failed 

to follow its own municipal code by approving the Project without adequate findings or support. 

(, This makes the "Bowman" analysis difficult. 
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1 Accordingly, this Court should grant the Petition for Writ of Mandate, Declare the Planned 

2 Development Pennit regulations related to deviations vague and a violation of due process and enjoin 

3 the City from approving any deviations under the Planned Development Regulations until clarified. 
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5 DATED: 
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October 16, 2009 Respectfully Submitted, 

,'1 

(1//// 111..J.iA/rr;;liuflj 
~!JL1E M, HAMILTON 
Attorney for PetitionerlPlaintiff 
LA JOLLA VILLAGE RESIDENTS ASSOCIATION 

18 

Petitioner's Reply 



JULIE M. HAMILTON, ESQ. SBN 199155 
2835 Camino del Rio S. Suite 300 
San Diego, CA 92108 
Telephone: (619) 278-0701 
FAX: (619) 278-0705 
julie@jrnhamiltonlaw.com 

La Jolla Village Residents Association v. City of San Diego 
San Diego County Superior Court Case No. 37-2008-00095903-CC-TT-CTL 

STATE OF CALIFORNIA ) 
) 

COUNTY OF SAN DIEGO ) 

PROOF OF SERVICE BY MAIL 

I, the undersigned, say: I am over 18 years of age, employed in the County of San Diego, 
California, in which county the within mentioned delivery occurred, and not a party to the subject 
cause. My business address is 2835 Camino del Rio S., Suite 300, San Diego, California, 92108. 
On October 16, 2009 I served the documents listed below on the parties in this action. 

PETITIONER'S REPLY 

SERVED UPON: 
Carmen Brock 
Deputy City Attorney 
City of San Die~o 
202 C Street, 2" Floor 
San Diego, CA 9210 1 
Fax: (619) 533-5856 
CBrock@sandiego.gov 

Chris Mordy 
Peterson and Price 
655 West Broadway, Suite 1600 
San Diego, CA 92101 
Fax: (619) 234-4786 
cnn@petersonprice.com 

(BY MAIL) I caused such envelopes with first class postage thereon fully prepaid to be 
deposited in the U.S, Mail mailbox at San Diego, California. I am readily familiar with the firm's 
practice of collection and processing correspondence for mailing, It is deposited with U.S. Postal 
Service on that same day in the ordinary course of business. I am aware that on motion of party 
served, service is presumed invalid if postal cancellation or postage meter date is more than one 
day after date of deposit for mailing in affidavit. 

(BY HAND DELIVER) I delivered to an authorized courier or driver authorized by ____ _ 
to receive documents to be delivered the same date. 

(BY FEDERAL EXPRESS) I am readily familiar wit the firm's practice for the collection and 
processing of correspondence for overnight deliver and know that the document(s) described 
herein will be deposited in a box or other facility regularly maintained by Federal Express for 
overnight delivery 

(BY FACISIMILE) I caused to be transmitted the document(s) described herein via the FAX 
number(s) listed on the attached service list. 



....K. (VIA E-MAIL) I caused to be transmitted the document(s) described herein via the e-mail 
address(s) listed on the attached service list. 

Executed on October 16, 2009 at San Diego, California. I declare under penalty of perjury under 
the laws of the State of California, that the above is true and correct. 


