






















1 Project protects the integrity of the LJPDO since it maintains a two-story limit at the street 

2 face; 7) the Project provides enhanced landscaping as compared to a two-story project and a 

3 seven-foot privacy screen at the rear of the Project; 8) the Project utilizes high quality 

4 building materials; and 9) the Project provides much needed extra parking. Tab 40, 

5 AR00036-37. When considered as a whole, the City Council concluded the Project would 

6 benefit the community. Tab 40, AR00034·35. 

7 Notwithstanding the desirability of the Project and the specific finding made by the 

8 City Council of benefit to the community, Petitioner's members have fixated on the Project's 

9 third-story height deviation in an attempt to ring the death knell for the Project. The City 

10 respectfully contends Petitioner's complaints are unwarranted, arbitrary and have the sole 

11 result of defeating the stated goals of the U Community Plan and the LJPDO. For this 

12 reason, and for others more specifically set forth below, the City respectfully contends 

13 Petitioner's allegations are completely without merit warranting judgment in favor of the 

14 City and the Project Applicant (RPI). 

15 III. 

16 LEGAL ARGUMENT 

17 A. 
18 

THE CITY'S PLANNED DEVELOPMENT PERMIT ORDINANCE 
ALLOWING "DEVIATIONS" TO IMPLEMENT THE LA JOLLA 
COMMUNITY PLAN ARE NOT UNCONSTITUTIONALLY V AGUE. 

19 In an attempt to defeat the Project approval, Petitioner argues SDMC 126.0604(a)(5) 

20 and 143.0410 are unlawful because the sections are so vague a reasonable person must guess 

21 as to their meaning or may differ in their interpretation of the meaning making them too 

22 vague to enforce. POB 5:25-26; 6:3-5. Petitioner argues the allowance of a "deviation" here 

23 subverts the "'reciprocity" upon which zoning regulations rest by allowing unjustified 

24 exceptions to the City's Land Development Code ("LDC") and allow "casual adjudicatory 

25 proceedings." POB 6:3-5. Petitioners complain a statute must be definitive enough to provide 

26 a standard of conduct and a way for the government agency to ascertain compliance. POB. 

27 6: 14-16. No matter how loudly Petitioners complain, there is simply no indication the 

28 ordinances at issue are unconstitutionally vague or are unable to be interpreted. 
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1. THE PURPOSE OF THE CITY'S "PLANNED DEVELOPMENT 
PERMIT" ORDINANCE IS TO ENCOURAGE DESIGN CREATIVITY 
TO MEET COMMUNITY PLAN GOALS. 

San Diego is a charter city and municipal corporation. Tab. 3, Jud. Not. Ex. D.6 

Zoning is a municipal affair over which a charter city has supreme control. Lindell Co v. 

Boord of Permit Appeals (1944) 23 Cal. 2d 303. 310.311 7 Zoning ordinances enacted by the 

City constitute a valid exercise of its legislative power granted by the Constitution. SP Star 

Enterprises. Inc. r. City of Los Angeles (2009) 173 Cal. App. 4'" 459, 474. In all cases, 

enactments, such as the zoning ordinances at issue here, should be interpreted to uphold their 

validity and must be construed to give content to terms that, without reference to the content, 

might appear vague.ld. An enactment should not be held void for uncertainty if any 

reasonable and practical construction can be given the enactment. The issue is whether the 

ordinances provide "precise standards capable of objective measurement.. .. " Pryor v. 

Municipal Court (1979) 25 Cal. 3d. 238, 253. In examining the language which creates the 

standard, the question is whether the ordinance "clearly and precisely delineates its reach in 

words of common understanding." Cameron v. Johnson (1968) 390 U.S. 611, 616. An 

ordinance is not vague or subjective simply because the drafters chose "widely used and well 

understood" words. Kash Enterprises, Inc. v. City of Los Angeles (1977) 19 Cal. 3d 294, 304. 

8 

1111 

6 A city charter is "an instrument which accepts the privilege granted by the Constitution of complete 

21 autonomous rule with respect to municipal affairs, and which otherwise serves merely to specify the limitations 
and restrictions upon the exercise of the powers so granted and accepted. Therefore any such power not 

22 expressly forbidden may be exercised by the municipality, and any limitations upon its exercise are those only 
which have been specified in the charter." West Coa.~t Adver. Co. ~'. San Francisco (1939) 14 Cal. 2d. 516, 522. 

23 

24 

25 

26 

27 

28 

7 Inherent in the police power granted to the City is the power to zone. Smith v. Collision (1931) 119 
Ca!'App.180. 186; Ackerl'. Baldwin (1941)18 Cal. 2d 341. 

8 In Ross 1'. City of Rolling Hills Estates (1987) 192 Cal.App. 3d. 370,374-376., the court upheld the city's view 
ordinance again."t an argument that words such as "needless," "discourage," "view," "impairment" and 
"significantly obstructed" made it uncoQ"titutionally vague. In Novir 1'. Cit)' of Pac{fjca (1985) 169 Cal. App. 3d. 
678,681-682. the court upheld against a vagueness challenge an ordinance requiring" '[sufficient] variety in the 
design of the structure and grounds to avoid monotony in the external appearance.· .. 
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2 

2. THE CITY'S "PLANNED DEVELOPMENT PERMIT" ORDINANCES 
ARE NOT V AGUE AND UNENFORCEABLE. 

3 SDMC §126.0604 (Chapter 12 "Land Development Reviews", Article 6 "Planned 

4 Development Pennit Procedures") sets forth the purpose of a Planned Development Pennit 

5 ("PDP"). Tab 44, lud.Not. Ex. C. The purpose is to allow a project applicant to "deviate" 

6 from the strict application ofPDO regulations with an eye to encouraging imaginative, 

7 innovative planning to assure development within the City's PDOs achieve greater 

8 compliance with purpose and intent of the community land use plan than would be achieved 

9 by strict confonnance to the black letter of the PDO.ld. A PDP can only be granted with the 

10 findings in Section 1 26.0604(a) have been made. SDMC §126.0604. Tab 44, lud.Not. Ex. C. 

11 That is, the decision makers must find 1) the development will not adversely affect the land 

12 use plan; 2) the development will not be detrimental to the public heath safety and welfare; 3) 

13 the development will comply with the regulations of the City's Land Development Code 

14 ("LDC"); 4) the development, when considered as a whole, will be beneficial to the 

15 community; and 5) any deviations are appropriate for the location and will result in a more 

16 desirable project than would be achieved if designed in strict conformance with the 

17 regulations of the applicable zone. SDMC 126.0604(a). Tab 44, lud.Not.Ex. C. The City 

18 made all of the ... e findings for the Project at issue here. See Tab 40, AR00027-38. Petitioner 

19 is, therefore, simply incorrect that the City's PDP ordinance lacks sufficient criteria to govern 

20 its application. POB 8:24-25. 

21 

22 

3. THE CITY DID NOT FAlL TO STATE THE CRITERIA 
WARRANTING THE GRANT OF THE THREE-STORY HEIGHT 
DEVIATION 

23 SDMC Section 143.0410 governs the application of , 'deviations" from the base zone 

24 development regulations, in this case the LJPDO. Deviations can be requested where an 

25 otherwise zone equivalent project designs is consistent with the intent of the base zone, but 

26 where development design will be enhanced. SDMC §143.0410 U). Tab 45, Jud.Not. Ex. C. 

27 There is nothing vague nor ambiguous about the intent and purpose ofSDMC §143.0410. 

28 There is no evidence in the record the City, through its Planning Commission or its City 
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1 Council, acted arbitrarily or unreasonably when it allowed the grant of the three-story 

2 "deviation" for portions of the Project. 

3 a) The Planned Development Permit was Appropriately Approved for the 
Project. 

4 

5 SDMC §143.0410 is contained within Chapter 14 ("General Regulations") Division 4 

6 ("Planned Development Pennit Regulations") of the SDMC. Tab 45, Jud.Not. Ex. C. The 

7 stated purpose of the PDP Regulations is to provide flexibility in the application of the City's 

8 development regulations for projects where strict application of the base zone development 

9 regulations would restrict design options and result in a less desirable project. The PDP 

10 regulations were enacted to accommodate an equitable balance ofdeve1opment types, styles, 

11 to advance community and City benefits. SDMC § 143.0401 (a)(2). Tab 45, Jud.Not. Ex. C. 

12 Even though Petitioner claims the only criteria for the application of § 143.041 0 is 

13 whether the project would be "more desirable" with the deviation than without the deviation, 

14 Petitioner simply misstates the enactment and fails to address the numerous limiting factors 

15 that would prohibit the grant of a deviation. 

16 Specifically, a deviation is not allowed if the request is to exceed the 30 feet height 

17 limit for the Costal Overlay Zone; to exceed the floor area ratios allowed by the particular 

18 community plan; to increase residential density unless an affordable housing density bonus is 

19 applied for an obtained; to deviate from the City's Environmental Sensitive Lands 

20 Regulations; or to deviate from the City's Historical Resources Regulations. SDMC 

21 §143.410 (3)(A)-(G). Tab 45, Jud.Not. Ex. C. A deviation is allowed I) to avoid repetitious 

22 development patterns that are inconsistent with the goals of the applicable land use plan; 2) to 

23 reduce actual or apparent bulky separating surface masses through architectural techniques; 3) 

24 to affect gradual transition in building scale relative to the surrounding structures; 4) to utilize 

25 set backs from the curbside to enhance the visual appearance of the development--all of 

26 which are relevant here. SDMC §143.0410 U)(4), (5), (6), (8). Tab 45, lud.Not. Ex. C. 

27 Section § 143.0410 clearly states any requested deviation from the base zone that is not 

28 consistent with the intent of the PDP Regulations, must proceed by means of a variance. 
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I SDMC§143.0410 (a)(2). Tab 45, lud.Not. Ex. C. Considering the findings the City Council 

2 did make as set forth above, Petitioner's argument simply fails at the outset. The PDP 

3 approval was completely appropriate. 

4 4. A VARIANCE WAS NOT REQtnRED. 

5 Despite Petitioners protests, a variance was not required to allow the Project FAR to 

6 be distributed over three, rather than two stories. See POB 7:27. A variance is an 

7 administrative or quasi-judicial act pennitting minor deviations from existing land use 

8 regulations so that a landowner does not suffer undue hardship, but which does not violate the 

9 overall established land use regulatory scheme. Gov. Code §65906; Hamilton l'. Board q( 

10 Supervisors (1969) 269 Ca1.App 2d 64, 66; Miagra Ridge Partners. Ltd. 1'. City of Pacifica 

11 (1998) 62 CaI.App. 4ili 108, 119. 

12 The City's variance procedures are set forth in SDMC Chapter 12 ("Land 

13 Development Reviews") Division 8 ("Variance Procedures"). Tab.46, lud.Not. Ex. C. The 

14 purpose of the variance procedures is to provide relief in cases where, because of special 

15 circumstances applicable to the property, including size, shape, topography, location or 

16 surrounds, strict application of the City's development regulations would deprive the property 

17 owner of privileges enjoyed by other property in the vicinity and under the same land use 

18 designation and zone. SDMC§126.0801; Gov. Code § 65906. Tab 46, lud.Not. Ex. C. 

19 However, in this case, the grant of the third story deviation for portions of the Project was to 

20 actualize the intent and purpose of the U Community Plan and the UPDO, not because the 

21 size shape, or topography of the Project Site created a special circumstance where application 

22 of the UPDO Zone 4 regulations would have deprived the property owner of privileges 

23 enjoyed by other property in the vicinity. For this reason, Petitioner is simply incorrect. A 

24 variance was not required. 

25 /i1/ 

26 II II 

27 II II 

28//1/ 
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2 

5. PETITIONER HAS FAILED TO MEET ITS BURDEN TO 
DEMONSTRATE THE CITY ACTED ARBITRARILY WHEN IT 
GRANTED THE THIRD STORY DEVIATION FOR THE PROJECT. 

3 A local police power ordinance is only invalid if it is arbitrary, discriminatory, 

4 unreasonable, oppressive, not substantially related to the public health, safety or welfare or 

5 only marginally Serves legitimate purposes while infringing on personal interests protected 

6 under due process standards. Moore v. East Cleveland (1977) 431 U.S. 494. The burden rests 

7 upon the Petitioner to establish the invalidity of the ordinance in its application to the property 

8 involved. The Petitioner's failure to sustain this burden raises a presumption ofthe existence 

9 of such facts as are sufficient to sustain the ordinance. Pacific States Box & Basket Co. v. 

10 White (1935) 296 U.S. 176, 185 ["When such legislative action 'is called in question, if any 

11 state of facts reasonably can be conceived that would sustain it, there is a presumption of the 

12 existence of that state of facts, and one who assails the classification must carry the burden of 

13 showing by a resort to common knowledge, or other matters which may be judicially noticed, 

14 or to other legitimate proof, that the action is arbitrary."] Petitioner has failed entirely to 

15 demonstrate through common knowledge or legitimate proof that the City Council acted 

16 outside its authority when it upheld the grant of the three-story deviation to enhance the 

17 appearance of the Project, to create a more pedestrian-friendly environment, to create much 

18 needed additional parking, and to generally actualize the express purpose and intent of the LJ 

19 Community Plan. No matter how Petitioner attempts to cast its objection to the Project, the 

20 simple fact is Petitioner may not want the Project "in its backyard," but there are no legally 

21 valid grounds upon which invalidate the City Council's approval of the Project. 

22 

23 

24 

B. PETITIONER IS INCORRECT THAT THE USE OF A MITIGATED 
NEGATIVE DECLARATION FOR THE PROJECT LEFT 
SIGNIFICANT IMPACTS ON THE ENVIRONMENT UNEXAMINED 
IN VIOLATION OF CEQA 

25 Petitioner contends the record in this case contains substantial evidence to support a 

26 fair argument that the Project will have effects on the environment warranting an 

27 environmental impact report ("EIR") rather than a mitigated negative declaration (MND"). 

28 POB. 9:1-4. Petitioner alleges four areas require further study: 1) land use; 2) aesthetics; 3) 
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1 traffic; and 4) human health and public safety. POB 10-16. 9 

2 

3 
1. THE USE OF A MITIGATED NEGATIVE DECLARATION WAS 

APPROPRIATE FOR THE PROJECT. 

4 Whenever the approval of a land development project is at issue, the California. 

5 Environmental Quality Act ("CEQA") (Pub.Res. Code §21000 et seq.) and its implementation 

6 regulations (Cal. Code Regs. tit. 14, §§15000-15387, hereinafter "Guidelines") 10 require a 

7 three-tiered approach to ensure public agencies, as lead agencies under CEQA, make land use 

8 decisions infonned by environmental considerations. San Lorenzo Valley Community 

9 Advocatesfor Responsible Educ. v. San Lorenzo Valley (2006) 139 Cal. App. 4th 1356, 1372 

10 citing Davidson Homes v. City of San Jose (1997) 54 Cal. App. 4th 106, 112.ll The purpose 

11 of CEQ A is to infonn the public and its responsible official of the environmental 

12 consequences of their decisions before they are made. Laurel Heights Improvement Assn. v. 

13 Regents of the University of California (1988) 47 Cal. 3d 376, 392. 

14 First the lead agency must determine whether the project is exempt from CEQA. Ifit 

15 is not, the lead agency must proceed to the second review tier and conduct an initial study. 

16 San Lorenzo Valley, supra., at 1372. See also Santa Monica Chamber of Commerce v. City of 

17 Santa Monica (2002) II Cal. App. 411i 786, 792; Guidelines §15063. The primary purpose of 

18 the Initial Study is to guide the lead agency's decision whether to prepare a negative 

19 declaration or an environmental impact report ("EIR"). An EIR is not necessary when it is 

20 not warranted. Id., Guidelines §15063(c)(1), (6); Lighthouse Field Beach Rescue v. City of 

21 Santa Cruz (2005) 131 Cal.App. 411i 1170, 1180. 

22 1111 

23 II II 

24 

25 

26 

27 

28 

9 Petitioner·s allegation the City Council was not provided and did not review the MND prior to the 
City Council Meeting held on October 14. 2008 (POB 21) is baseless. The MND wa..~ provided as an attachment 
to the Report to City Council. See Tab 57, AROOOI4:1-2; Tab 42, AR00059-68[and Planning Commission 
Report with Exhibits attached thereto, Tab. 36 AR00069-00136l 

to The Secretary of the State Resources Agency. pursuant to Pub.Res. Code §21083, promulgated the 
CEQA Guidelines which are binding on all public agencies. CEQA Guidelines §*15000, 15020. 

II CEQA applies to any governmental activity that meet the definition of a "project" under CEQA, unless 

the project is exempt. Pub.Res.Code §2I080; CEQA Guidelines §21065. 
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1 Specifically, as is the case here, when the lead agency finds the project as original1y 

2 proposed may have had potentially significant environmental effect, but mitigation measures 

3 which mitigate the environmental effects have removed that potential, the lead agency may 

4 adopt a mitigate negative declaration ("MND") instead of preparing and EIR. Guidelines 

5 § 1 5070(b). The test for compliance with CEQA when utilizing an MND is whether in light of 

6 the whole record, there exists no substantial evidence to support a fair argument that the 

7 project may have a significant non-mitigatble effect on the environment. Pub.Res. Code 

8 §21151; Guidelines § 15064(1)(1), (2); No Oillnc. v. City of Los Angeles (1974) 13 Cal. 3d 68, 

9 75. 12 The simple existence of public controversy over the environmental effects of a project 

10 does not require preparation of an EIR if there is no substantial evidence in light of the whole 

11 record before the lead agency that the project, as mitigated, will have a significant effect on 

12 the environment. Pub.Res. Code §21082.2(b); San Joaquin Raptor /Wildlife Rescue Center v. 

13 County qfStanis/aus (1996) 42 Cal.App. 4'" 608, 617-618. 

14 In this case, the City staff prepared an Initial Study for the Project which demonstrated 

15 the potential for significant, but mitigatable, impacts in the areas of Paleontological Resource 

16 and Transportation and Parking only. Tab. 47, AR 00164-00196. Therefore, an MND was 

17 prepared for the Project. Tab 48, AR 00148-163Y However, Petitioner takes issue with the 

18 sufficiency of the City's environmental determination regarding the following: 

19 a) Land Use. 

20 Petitioners contend an EIR is required because the Project "conflicts with the policies 

21 of the governing documents." POB 10:6-7. Petitioners contend that under no circumstance 

22 may the City vary from the two story height specified by the Property Development 

23 

24 

25 

26 

27 

28 

Regulations for the UPDO, set forth in SDMC §159.0307. However, the City's over-arching 

PDP Procedures (SDMC Chap.12, Art. 6, Div.6) clearly state the procedures were established 

for the express purpose of "establish[ing] a review process for development that allows an 

12 "May" means a rea.fonable possibility. Pub.Res. Code §21082.2(a), 21100, 21151(a): Leaguefor thl' 
Protect~on of Oakland's etc. Historical Resources 1'. City of Oakland (1997) 52 Cal.App. 4th 896. 904-905. 

13 Petitioner apparently does not dispute that the ~itigation and monitoring program for 
Paleontological Resources (Tab57. AR00016-11) was appropriate a.<; this area of the MND has not been 
criticized by Petitioner. 
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1 applicant to request greater flexibility from the strict application of the [PDO] regulations 

2 than would be allowed through a deviation process." This is to ensure that development 

3 achieve the purpose and intent of the applicable land use plan-in this case the U 

4 Community Plan. SDMC §126.0601. 

5 As discussed above, the City has the discretion to interpret and apply its zoning 

6 ordinances, and to take exception to strict application of certain PDO ordinances when the 

7 intent of the Community Plan will be better served by more design flexibility. There is, 

8 therefore, simply no evidence in light of the whole record that the City Council's grant of the 

9 three-story deviation to more closely comply with the intent of the LJ Community Plan 

10 created any potential negative effect on the environment warranting an EIR. In fact, 

11 substantial evidence in the record points to exactly the opposite. See Tab. 39, AR0247S-

12 02477:5,02478-02482:19; 02483-02488:1102497-0201; Tab. 40, AR00027-37. 

13 b) Aestbetlcs 

14 Petitioner contends the Project will have a significant effect on the aesthetics of the 

15 community for which an EIR should have been required. POB 13:5-10. Once again, 

16 Petitioner's only contention is that the three-story deviation should not have been allowed in 

17 Zone 4. POB 14:9-1 O. However, evidence in the record, best articulated by Council President 

18 Peters on October 14, 2008, demonstrates there was no evidence in light of the whole record 

19 to suggest an EIR was required to study the aesthetics of the Project: 

20 

21 

22 

23 

..... I have to say the really interesting thing about this is that 
nobody thinks this in an ugly building. And this is the first 
project that I can remember where there wasn't a fight over the 
architecture ... even the Chair of the Planning Board, Mr. 
LaCava said, 'This is a great project.'" 

Tab39, AR02475:16-19, 02476:17-19. 

24 President Peters further opined: 

25 

26 

27 

28 

"I will tell you that it's a tremendous risk to not approve this 
project because someone could bring a box that's two stories in, 
and it could be ugly .... you can have an ugly two story building 
and a beautiful three story building. I think we have a beautiful 
three-story project here. and I don't even think there's any [sic] 
argument about that within the community." 
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2 

3 

4 

5 

Tab. 39, AR02478:8-IO, 14-18. 

Petitioner contends, however, the testimony of community members provided 

"substantial evidence" that aesthetics were not properly studied to assess the impacts of the 

Project. POB 14:3-5. However, the possibility of a significant adverse environmental impact 

is not raised simply because individualized complaints are registered regarding the aesthetic 

6 merit ofa project. See Bowman v. City o{Berkeley (2004) 122 Cal. App. 4'" 572, 584-593. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"Under CEQA, the question is whether a project will affect the environment of persons in 

general, not whether a project will affect particular persons." Mira Mar Mobile Community v. 

City of Oceanside (2004) 119 Cal. AppA'" 477, 492. 

Petitioner contends the facts of its case here should be differentiated from the facts of 

Bowman, cited supra. However the facts in both are identical In Bowman, a neighborhood 

group objected to the scale of a project on aesthetic grounds contending it was out of 

character with its surroundings and would "spoil the attractive visual character of our low-rise 

neighborhood." Bowman, supra, at 587. The court clearly disagreed and held: 

"We do not believe that our Legislature in enacting 
CEQA .. .intended to require an EIR where the sole 
environmental impact is the aesthetic merit of a building in a 
highly developed area. [citation] To rule otherwise would mean 
that an EIR would be required for every urban building project 
.... The aesthetic difference between a four-story and a three­
story building on a commercial lot on a major thoroughfare in a 
developed urban area is not Q significant environmental 
impact, even under the fair argument standard. 

In reaching this conclusion, we are cognizant of the rule that 
CEQA is to be liberally construed for the protection of the 
environment. [citation] Like all laws, however, CEQA should 
be given a reasonable and practical construction [citation], and 
we discern no practical benefit to be derived from further 
review, under the guise of environmental law, of the Project's 
aesthetic merits." 

Bowman v. City of Berkeley (2004) 122 Cal. App. 4'" 572, 593, emphasis added. 

Petitioner's contentions must meet the same fate as those is Bowman, i.e., No 

significant aesthetic environmental impact exists, even under the fair argument standard. 

27 / /I / 

28 /1/1 
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1 c) Traffic and Transportation. 

2 Petitioner complaint an EIR was warranted to study the Project's effect on traffic. 

3 POB 14:17-18. Petitioner complaint the City's traffic analysis concluded the Project would 

4 have an impact on the intersection of La lalla Boulevard and Forward Street ("Intersection") 

5 if a traffic round-about was not completed. POB 15:3-5. At the same time, Petitioner 

6 concedes traffic mitigation for the Project was required by the City in the MND. The 

7 mitigation required was the installation of a traffic signal at the Intersection by the Project 

8 applicant (RPI) or conversion o/the intersection to a round-about prior to issuance of a 

9 building pennit for the Project. Tab 57, AR00021; Tab 48, AR00153~2-3. Petitioner admits, 

10 and Petitioner's own evidence provides conclusive proof, that the roundabout at the 

11 Intersection has been constructed and completed. POB 13:fuA. 

12 For this reason, Petitioner's assertion that its traffic expert's opinion "cannot be 

13 i!,'Ilored" is ludicrous, particularly since the only opinion rendered by Petitioner's "expert" 

14 was that the Project would increase the daily volume to capacity ratio ("vic") on La Jolla 

15 Boulevard between Camino della Costa to Birdrock Avenue and Birdrock A venue to 

16 Fonvard Street. Tab 58, 00421. It is obvious the City was fully aware of this fact and 

17 required the traffic mitigation set forth in the MND. Petitioner's contention that significant 

18 evidence exists in the record to warrant the preparation of an EIR is baseless. 

19 d) Human HealtblPublic SafetvIHazardous Materials. 

20 Petitioner contends the fact the Project Site is the site of a former gas station requires 

21 the preparation of an EIR. Petitioner alleges a civil engineer it hired felt the concentration of 

22 hazardous hydrocarbons below and adjacent to the Project site had been ''underestimated.'' 

23 POB 16: 1 O. Interestingly. Petitioner does not address the fact that any remaining soil in 

24 which the alleged hydrocarbons supposedly reside will be removed as authorized by the San 

25 Diego County Department of Environmental Health ("DEH") in accordance with a State 

26 mandated remediation plan. See discussion infra. Instead, Petitioner implies because its civil 

27 engineer speculated that a below ground parking structure "may" cause downhill erosion off -

28 site, Petitioner asserts this generally known fact about any excavation of dirt is somehow 
15 
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1 related to toxic soil. The two facts are completely unrelated and have been misconstrued. In 

2 fact, the soil erosion discussion in Petitioner's alleged "expert report" only arises under the 

3 headings "Hydrology" and "Soil Subsidence" and suggests only that the excavation "may" 

4 cause soil subsidence and loss of sub adjacent lateral support, which is obvious even to a lay 

5 person. This has nothing to do with groundwater contamination or hydrocarbon soil toxicity. 

6 Tab. 55, AR00417-19. 14 Therefore, Petitioner's alleged "expert opinion" is without 

7 foundation or merit here. A complex scientific issue such as the migration of chemicals 

8 through land calls for actual not .'~upposed expert opinions. Cathay Mortuary, Inc. v. San 

9 Francisco Planning Com (1989) 207 Cal.App. 3d 275, 281 [opinions outside area of expertise 

10 do not constitute substantial evidence]. The City has the discretion to discount the credibility 

11 of any supposed expert's opinion presented at a hearing. Bowman, supra at 583, citing Quail 

12 Botanical Garden..<iI Foundation, Inc. v. City a/Encinitas (1994) 29 Cal. App. 4th 1597, 1602. 

13 Therefore, the City's own conclusions stand un-refuted. Id. 

14 1) 

15 

The City's Initial Study Revealed No Further Environmental Review Was 
Required for the Soil Excavation Due to State Mandated Excavation and 
Remediation Plan Already in Place. 

16 Contrary to Petitioner's allegations, the City's Initial Study properly identifies the 

17 Project Site was a former gas station with three underground storage tanks ("Underground 

18 Tanks"), one above ground waste oil tank ("Above Ground Tank") and two fuel pump 

19 islands. Tab.47, AR00168. The Initial Study states in 1990, the Above Ground Tank was 

20 removed from the Site. Id. Soil samples taken from under the Above Ground Tank revealed 

21 waste oil impacted soil that was excavated and transported off-site. Id. At or about the same 

22 time, in August 1990, the DEH instituted a Site Assessment and Mitigation Program ("SAM") 

23 for the Project Site. See Jud.Not. Ex. F. Eleven (11) soil boring were done and no significant 

24 volume ofremaining used oil was found in the soiL Tab 47, AR00168. 

25 

26 

27 

28 

14 The City respectfully notes that Petitioner's "expert" is a civil engineer and lays no 
foundation in his report for any expertise in chemical engineering, toxic substance evaluation, 
or chemical soil analysis. 

16 
RESPONDENT CITY OF SAN DIEGO'S BRIEF IN OPPOSITION TO PETITION FOR WRIT OF 

MANDAMUS; COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 



1 In October of 1996, the Underground Tanks and the two service islands were removed 

2 from the Project Site. Tab. 47, AR00168 ~5. Seventeen soil samples were taken from the 

3 excavation pit where the Underground Tanks and service islands were removed. Id. Based on 

4 the results, and in accordance with the SAM developed by DEH, Delta Environmental 

5 Consultants, Inc. (<<Delta") drilled seven soil borings. Five of the borings were conducted as 

6 ground water monitoring wells. Since evidence existed the groundwater had been affected by 

7 some toxins, two additional off site monitoring wells were installed. Tab. 47, AR 00169 ~1. 

8 Groundwater monitoring was conducted on a quarterly basis, and now demonstrates toxins 

9 are at a level below reporting limits. Tab. 47, AR00169 ~2. 

10 The City's Initial Study also acknowledges the Project will require excavation to 27 

11 feet for the below ground parking garage. Tab. 47, AROOI69~3. In September 2007, the DEH 

12 conditionally approved a Interim Remedial Action Plan ("IRAP") for the Project Site 

13 Excavation prepared in accordance with the requirements of Cali fomi a Code of Regulations, 

14 Title 23 (State Underground Storage Tank Regulation), Division 3, Chapter 16, and Article 

15 11. Tab. 49, Jud. Not. Ex. E; Tab. 50, AR03229. The Project Site excavation will remove the 

16 soil as pennitted by the IRAP in accordance with 1) the Remedial Excavation Work Plan 

17 prepared in May of2007 by Secor ("Excavation Plan"); 2) the Remedial Excavation Work 

18 Plan and Community Health and Safety Plan, prepared by Advantage Environmental 

19 Consulting dated August 23, 2007 ("Safety Plan"); and the Soil Vapor Risk Assessment 

20 Report prepared by Secor dated August 28, 2007("Vapor Assessment"). Tab. 47, AROOI69 ~ 

21 3; Tab. 50, AR03229; Tab. 51, AR01747; Tab. 52, AR0183; Tab 59, AR01810. In September 

22 2007, DEH notified the City and the La Jolla Community Planning Association of the 

23 potential impacts from the Project Site excavation activities and opened a public comment 

24 period. Tab. 50, AR03229. 

25 On December 29, 2007, DEH advised the public comment period for the IRAP had 

26 been completed and the IRAP work plan had been authorized by the DEH subject to the 

27 conditions that 1) excavation activities must be monitored every 15 minutes as specified in 

28 the Excavation Plan and Safety Plan: 2) vapors must be monitored at seven locations on the 
17 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

perimeter oftbe Project Site with additionally monitoring equipment at the southern property 

boundary to monitor potential of dovmwind migration of dust and vapors; 3) off site dust 

levels must be monitored every 60 minutes; 4) a site plan must be submitted to DEH 

outlining the monitoring locations and data collection procedures; 5) the prior Project Site 

owner, Chevron, must review vapor and dust monitoring logs weekly; 6) a sound barrier 

must be constructed to reduce noise from the excavation activities; 7) DEH must be contacted 

within 48 hours of implementation of the IRAP; 8) an Interim Remedial Action Report must 

be prepared pursuant to the Excavation Plan; 9) and all other City rules and regulations must 

befollowed. Tab. 53. AR03226-03227; Tab. 47, AR00169-70. 

Regarding the groundwater, the City's Initial Study indicates the Report of 

Geotechnical Investigation and Geologic Reconnaissance, Proposed Birdrock Station 

Commercial/Mixed Use Project e'"Geotechnical Report"), requires any extracted ground water 

to be desilted, treated, and taken off site. Tab. 54, AR03593. 

As a result of the City's Initial Study, and the complete plan for removal of soil 

conducted pursuant to the IRAP authorized by DEH, the City determined no potential for 

additional significant environmental impacts not previously know, studied, and planned for 

remediation by DEB existed to warrant an EIR, or even further mention in the MND. 

Therefore, Petitioner's contention that their "expert" believed the concentration of 

hydrocarbons had been "underestimated" bears no weight here and should be disregarded. 

Additionally, there is absolutely no other "substantial evidence" in the record to support a fair 

argument that the Project Site needs further environmental review. Petitioner's argument 

must, therefore, fail. 

For all of the reasons cited above, the City respectfully contends the City's preparation 

of an MND for the Project was entirely warranted. Petitioner has failed to prove otherwise. 

c. THE CITY COUNCIL MADE ALL REQIDRED FINDINGS TO 
APPROVE THE TENTATIVE MAP FOR THE PROJECT 

26 In yet another attempt to defeat the Project. Petitioner alleges the City failed to make 

27 required findings to approve the tentative map for the Project, and failed to make a finding the 

28 Project would benefit the community. POB 17:13-28; 20:4. Clearly this is not the case. See 
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1 Tab. 40, AR00027-00037. As set forth above, the City Council addressed the fact the Project 

2 was consistent with the City's LDC, the U Community Plan, and made every other finding 

3 required by SDMC §126.0602. Petitioner's allegation ignores a11 evidence in the AR and is 

4 plainly false. 

5 

6 

D. PETITIONER'S ALLEGATION THE ADMINISTRATIVE RECORD 
CERTIFIED BY THE CITY DOES NOT PROVIDE EVIDENCE OF 
THE AGENCY'S DECISION IS COMPLETELY WITHOUT MERIT. 

7 Finally, it bears mention that Petitioner has made the unusual allegation that the AR 

8 certified by the City in this action does not provide the evidence of the agency's decision. 

9 POB 22: 1-6. The City is unsure what Petitioner hopes to gain by making such an incredibly 

10 inaccurate allegation, however, the City simply responds the certified AR lodged with the 

11 court on DVD contains, 7,367 pages of City documents prepared by the City at no expense to 

12 Petitioner after Petitioner failed to timely or accurately prepare an AR pursuant to its 

13 election to do so under Pub. Res. Code §21167.6. The AR lodged with the court is accurate 

14 and, obviously, is in a useable format because none of the parties have been unable to use the 

15 AR to prepare their briefs submitter herein. Petitioner's "strenuous" objections to the format 

16 the City required in order to certify the AR are meaningless. 

17 Further, the case of Protect Our Water 1'. County of Merced (2003) 110 Cal. App.4th 

18 362,373, cited by Petitioner provides no support to Petitioner. In Protect Our Water, like 

19 here, the party electing to prepare the AR pursuant to Pub. Res. Code §21167.6 created a 

20 draft AR in which it was impossible to differentiate between documents and attachments to 

21 those documents.ld, at p. 372. Unlike here, in Protect our Water, the County certified the 

22 defective record, which the City has steadfastly refused to do here. ld. The City, therefore, 

23 bears no blame for insisting the AR lodged with the court in this case be a true and accurate 

24 representation of the records of the proceedings relevant to this action. There has simply been 

25 no harm to Petitioner by the City doing Petitioner's job for Petitioner. 

26 /I /I 

27 1/11 

28//11 
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2 

3 

IV. 

CONCLUSION 

WHEREFORE, for all of the reasons set forth herein, the City respectfully contends 

4 the City's approval of the Project and certification of the MND for the Project was 

5 appropriate and within the City Council discretion. Petitioner's claims have no foundation in 

6 fact and are, at best, misguided. The City respectfully requests all of Petitioner's claims for 

7 relief be denied and judgment granted in favor of the City and the RPI in this action. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: October I, 2009 
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DATE: 
TIME: 
DEPT: 

Judge: 
Action Filed: 

October 26, 2009 
10:00 a.m. 
7l 

Hon. Ronald S. Prager 
November 17, 2008 

25 Pursuant to California Evidence Code sections 452 and 453, the City of San Diego 

26 (""City") requests the Court take judicial notice of the following documents in support of the 

27 City'S Respondent's Brief in Opposition to Petitioner La Jolla Village Resident's 
I 
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1 Association's ("Petitioner") Writ of Mandamus; Complaint for Declaratory and Injunctive 

2 Relief ("Action"): 

3 1. The La Jolla Community Plan and Local Coastal Program Land Use Plan dated 

4 February 2004, a true and correct copy of which is attached hereto as Exhibit "A." 

5 2. City of San Diego's Resolution Number R-298478 adopted on November 4, 

6 2003, a certified copy of which is attached hereto as Exhibit "B." 

7 3. San Diego Municipal Code ("SDMC") Chapter 12: Land Development 

8 Reviews, Article 6: Development Permits, Division 6: Planned Development Pennit 

9 Procedures §§126.0601-126.0805, a true and correct copy of which is attached hereto as 

10 Exhibit "C-l". 

11 4. SDMC Chapter 14: General Regulations, Article 3: Supplemental 

12 Development Regulations, Division 4: Planned Development Permit Regulations, 

13 §§ 143.0401-143.0480, a true and correct copy of which is attached hereto as Exhibit "C-2". 

14 5. SDMC Chapter 15: Planned Districts, Article 9: La Jolla Planned District, 

15 Division 1-4, and Appendices A-G, a true and correct copy of which is attached hereto as 

16 Exhibit "C-3." 

17 6. City Charter, Article I Corporate Powers, a true and correct copy of which is 

18 attached hereto as Exhibit "D." 

19 7. Barclay's Official California Code of Regulations, Title 23, Division 3, 

20 Chapter 16, Article 11, a true and correct copies of which are attached hereto as Exhibit "E." 

21 8. County of San Diego Department of Environmental Health Land and Water 

22 Quality Division Site Assessment and Mitigation (SAM) Manua12004, a true and correct 

23 copy of which is attached hereto as Exhibit "F." 

24 Dated: October 1, 2009 

25 
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27 
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