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The City has adopted broad language to allow deviations from the requirements of the Land
Development Code when approving planned development permits. This language is so vague a
reasonable person must guess as to its meaning and reasonable people may differ as to its meaning. A
zoning scheme is similar to a contract in some respects; “each party foregoes rights to use its land as it
wishes in return for the assurance that the use of neighboring property will be similarly restricted, the
rationale being that such mutual restriction can enhance total community welfare.” (Topanga
Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 517 (“Topanga™).)
The deviation language adopted by the City subverts the critical reciprocity upon which zoning
regulations rest by allowing unjustified exceptions to the requirements of the Land Development Code
through the use of casual adjudicatory procedures.

Although California courts have deemed the most general zoning standards as sufficient; there is
authority for the proposition that a zoning ordinance may be too vague to be enforced. (People v. Gates
(1974) 41 Cal.App.3d 590, 595; see also, People v. Binzley (1956) 146 Cal.App.3d Supp. 889, 891.) In
Binzley, the Court stated “[N]o person can know what use is or is not permitted under the terms of the
item, and no procedure is prescribed whereby it may be ascertained” ruling on ordinance language
stating “other similar businesses, trades or uses which in the opinion of the council are not more
obnoxious or detrimental to the welfare of the particular community than the businesses, trades or uses
herein in this section enumerated.” (Ibid..)

The language of a statute must “be definite enough to provide a standard of conduct for those
whose activities are prescribed as well as a standard by which agencies called upon to apply it can
ascertain compliance therewith.” (Ross v. City of Rolling Hills Estates (1987) 192 Cal.App.3d 370, 375;
quoting Hand v, Board Examiners (1977) 66 Cal App.3d 605, 620-621.) “It is well settled that a “statute
which either forbids or requires the doing of an act in terms so vague that men of common intelligence
must necessarily guess at its meaning and differ as to its application violates the first essential of due
process of law”. (Supra.)

The stated purpose of the Planned Development Permit regulations is:

[T]o provide flexibility in the application of the development regulations for
projects where strict application of the base zone development regulations would restrict
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design options and result in a less desirable project. The intent of the Planned
Development Permit regulations is to accommodate, to the greatest extent possible, an
equitable balance of development types, intensities, styles, site constraints, project
amenities, public improvements, and community and City benefits. (SDMC §143.0401,
NOL Ex. 4.)

The Planned Development Permit regulations provide that the base zone regulations apply to all
developments unless deviations are included as part of the Planned Development Permit. (SDMC
143.0410; NOL Ex. 4.) Deviations from the base zone regulations may be requested “in order to provide
flexibility in achieving a zone-equivalent project design that is consistent with the intent of the base
zone. Significant deviations from the base zone regulations that are not consistent with the purpose of
the Planned Development Permit regulations require a variance in conjunction with the approval of the
Planned Development Permit. (SDMC §143.0410(a), NOL Ex. 4.) The Land Development Code does
not define significant deviations but does prohibit deviations from the maximum building height in the
Coastal Zone, floor area ratio, regulations regarding environmentally sensitive lands and regulations
regarding historic resources. There are some limitations on the use of deviations to increase density, but
these include extensive exceptions and would still accommodate deviations to increase density to
accommodate affordable housing and in mixed use projects. (SDMC §143.0410(a)(3).)

Despite the stated purpose and intent of the Planned Development Permit regulations, the Land
Development Code requires limited findings for a Planned Development Permit:

(1) The proposed development will not adversely affect the applicable land use plan;

(2) The proposed development will not be detrimental to the public health, safety and

welfare;

3) The proposed development will comply with the regulations of the Land Development

Code;

(4)  The proposed development, when considered as a whole, will be beneficial to the

community; and

(5)  Any proposed deviations pursuant to Section 126.0602(b)(1) are appropriate for this

location and will result in a more desirable project than would be achieved if designed in

strict conformance with the development regulations of the applicable zone.
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Although deviations are allowed to provide flexibility in achieving a “zone equivalent” project;
essentially, a deviation may be allowed if it will result in a “more desirable project”. (SDMC
126.0602(b)(1).) “While a zoning regulation must serve the general welfare, that, in itself, is not a
sufficiently precise standard for the content of a zoning regulation.” (Friends of Davis v. City of Davis
(2000) 83 CaI.App.4th 1004, 1012; citing Associated HomeBuilders etc., Inc. v. City of Livermore (1976)
18 Cal.3d 582, 598; Briggs v. City of Rolling Hills (1995) 40 CaI.App.4th 637, 642.) “A zoning
ordinance must provide at least some criteria to govern its application.” (/bid)

Substantial case law has upheld vague zoning ordinances containing language such as:

» “respect the privacy of surrounding properties” — Ross v. City of Rolling Hills Estates,
supra, 192 Cal.App.3d at pages 374-376

* A view ordinance that included words such as “needless”, “discourage”, “view”,
impairment” and “significantly obstructed” - /bid.

¢ “variety in the design of the structure and grounds to avoid monotony n the external
appearance” — Novi v. City of Pacifica (1985) 169 Cal.App.3d 678, 681-682.

The Planned Development Permit regulations provide no specificity other than to permit
deviations to allow a project if it would be better than what could be built without the deviations. The
initial analysis of what could be built is simply not possible given the inherent vagueness allowed in a
zoning ordinance. The choices of what could be built are driven by innumerable factors including but
not limited to; the standards of the zoning ordinance, the market for development, the needs of the
community and the aesthetic sense of the developer. The initial basis for comparing whether the
deviation allows a better project is so vague that “men of common intelligence must necessarily guess at
its meaning and differ as to its application.” (Ross v. City of Rolling Hills Estates, supra, 192
Cal.App.3d at 375.) The final tier as to whether to allow a deviation is if the project is “more desirable”
than what would be allowed if designed in strict conformance with the Land Development Code. The
regulations provide no definition or criteria as to what constitutes a more desirable project.

The language of the City’s Planned Development Permit regulations does not provide the
definition of the language upheld by previous case law, there are no defining terms such as “monotony™
or “significantly obstructed”; the language simply allows deviations to the Land Development Code if
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the City thinks the project would be a better project. The provisions of the Planned Development
Regulations allowing deviations are so vague that men of common intelligence and understanding must
guess as to its meaning and differ as to its application. The ordinance does not contain sufficient criteria
to govern its application. San Diego Municipal Code sections 143.0410 and 126.0604(a)(5) (NOL Ex.
5) are so vague as to violate the first essential of due process, therefore the City of San Diego must be

enjoined from approving deviations through a Planned Development Permit.

B. The Mitigated Negative Declaration Must Be Set Aside and an Environmental
Impact Report Must Be Required Because There is Substantial Evidence to Support

a Fair Argument the Proposed Project May Have a Significant Effect on the
Environment.

When the California Environmental Quality Act (CEQA) was adopted, the Legislature intended
the act “to be interpreted in such a manner as to afford the fullest possible protection to the environment
within the reasonable scope of the statutory language.” (Friends of Mammoth v. Board of Supervisors
(1972) 8 Cal.3d 247, 259.) An environmental impact report (EIR) is the heart of CEQA; its purpose is to
inform the public and its responsible officials of the environmental consequences of their decisions
before they are made. (Citizens of Goleta Valley v. Board of Supervisors (1990} 52 Cal.3d 553, 564;
Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 392,
CEQA Guidelines §15003(a).) A public agency must prepare an EIR whenever substantial evidence
supports a fair argument a proposed project may have a significant effect on the environment. (Pub.
Resources Code §§21100, 21151, 21080, 21082.2; Cal. Code Regs., Tit. 14 (CEQA Guidelines),
§§15002(H)(1), (2), 15063; No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75.)

If there is substantial evidence in light of the whole of the record supporting a fair argument that
a project may have a significant nonmitigable effect on the environment, the lead agency shall prepare an
EIR even though it may be presented with substantial evidence the project will not have a significant
effect. (Pub. Resources Code §21151(a); CEQA Guidelines §15064(f)(1), (2); No Oil, supra, 13 Cal.3d
68, 75; Architectural Heritage Assn. v. County of Monterey (2004) 122 Cal App 4™ 1095, 1109
(“Architectural Heritage™); Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4™ 903, 928

(“Pocket Protectors™).) The fair argument standard is a low threshold; it is a question of law not fact;
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reviewing courts owe no deference to the lead agency’s determination. (Pocket Protectors, supra, 124
Cal.App.4™ at 928.) Review is de novo with a preference for resolving doubts in favor of environmental
review. (Ibid)

“Substantial evidence” means “enough relevant information and reasonable inferences from this
information that a fair argument can be made to support the conclusion, even though other conclusions
might also be reached.” (CEQA Guidelines §15384(a).) The lead agency has the discretion to determine
whether evidence offered by citizens meets CEQA’s definition of “substantial evidence”. (Citizens for
Responsible Development v. City of West Hollywood (1995) 39 Cal App 4™ 490, 499, fn.2; Pocket
Protectors, supra, 124 Cal.App.4" at 928.) Relevant personal observations of area residents on non-
technical subjects and expert opinion not based on specific observations as to the site under review (if
supported by facts) may qualify as substantial evidence to support a fair argument. (/bid.)

Land Use

If the proposed project conflicts with the policies of the governing documents, an EIR is
required. (Pocket Protectors, supra, 124 Cal.AppAth at 930.) Bird Rock Station proposes a three-story
mixed use project in a zone that is limited to a maximum of two stories. The project site is located in the
Bird Rock neighborhood of La Jolla. The La Jolla Community Plan serves as the land use plan for the
City’s general plan and the PDO serves as the implementing ordinances for the La Jolla Community
Plan. (SDMC §159.0101, NOL Ex. 2); [CITYAR06206 (Attach. 11) (page 103 of the La Jolla
Community Plan)]. The PDQ incorporates the regulations of many sections of the Land Development
Code; including the regulations related to Planned Development Permits. However, the PDO also
clearly states “[Where there is a conflict between the Land Development Code and the La Jolla Planned
District the Planned District applies.” (SDMC 159.0103, NOL Ex. 2.) The project site is located in
Zone 4 of the La Jolla Planned District Ordinance. Zone 4 includes “neighborhood commercial areas
characterized by small retail shops” and limits structures to a maximum of two stories. (SDMC
§§159.0301(g), 159.0307(d)(2)(B), NOL Ex. 3.) Contrary to the provision of SDMC 159.0301, the City
approved a deviation that allowed this project to exceed the maximum number of stories allowed by the

PDO.
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The record contains a 2001 letter from the City Attorney stating “with respect to certain of the
regulations, in particular the two-story height limit, staff advises that it may be difficult to make the
required PDP finding of no adverse impact...” [CITYAR04760-04761 (Attach. 12)]. Initially the
planning staff “identified a critical issue in the two-story height limit of the Zone 4 development
standard of the La Jolla Planned District Ordinance.” The planning staff stated there is no deviation or
variance allowed and the project must be revised. [CITYAR05182, CITYARO05187 (Attach. 13)]. Inan
e-mail between City staff, the project manager indicated the applicant wanted to pursue three stories by
amending the PDO. [CITYAR04784 (Attach. 14)]. Four months after the planning staff notified the
applicant three stories was not acceptable, the applicant sent a letter to the City’s project manager
stating: “Pursuant to our meeting on 3-3-06, in which Senior staff recommended a Planned
Development Permit (P.D.P.), we wish to add a P.D.P. to our application. As discussed, the P.D.P, will
allow deviations from the P.D.O ; specifically, to deviate from the two story restriction if, the findings
can be met. [CITYARQ07705 (Attach. 5)]. The record contains no information as to what occurred at the
3-3-06 meeting, and no evidence as to why this conflict with the governing regulations is not substantial
evidence to support a fair argument the proposed project may cause significant land use impacts.

Many individuals provided evidence the project conflicts with the PDO. Angeles Leira, the
principal planner responsible for the preparation of the PDO in 1982 testified, “[TThe PDO controls the
use and scale of new buildings. ..the two-story limitation was designed to compliment the existing
scale” [CITYAR02428 (Attach. 15)]. Similarly, Joe La Cava, president of the La Jolla Community
Planning Group testified “two-story creates a different dynamic in the neighborhood scene than three-
story... When you have a 30-foot height limit, 30-foot three-story creates a very boxy building... When
you have a three-story building, it creates shorter ceiling plates on the lower floor, and that gives you a
lower quality retail space.. 2 [CITYAR02697-02698 (Attach. 16)). The La Jolla Community Planning
Association rejected the project because the project did not comply with the current PDO, including but

not limited to incorporation of a third story in the design; the Planning Association also expressed

? Petitioner has attached the declaration of Angeles Leira for the purposes of establishing Ms. Leira’s credentials as an expert
with percipient testimony.

* The La Jolla Community Planning Association is the officiaily recognized community planning group vested with the
authority to make recommendations to the City of San Diego regarding projects proposed in the La Jolla Community.
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concern with establishing a precedent for allowing a third-story through the use of a deviation.
[CITYARO0350 (Attach. 7)]. The La Jolla Community Planning Association appealed the Planning
Commission’s approval of the project to the City Council and testified before the Planning Commission
and the City Council the project was not consistent with the PDO. [CITYAR05827 (Attach. 9),
CITYARO02695-02697 (Attach. 16), CITYAR02400-02403 (Attach. 15)).

The Initial Study failed to identify any potential for significant land use impacts, indicating the
project would not conflict with the adopted community plan land use designation for the site or conflict
with any applicable land use plan, policy or regulation of an agency with jurisdiction over a project. The
City justified this response by stating the project would require a deviation from the PDO two-story limit
to construct a third story, but the Environmental Analysis Section determined this would not be a
significant impact as the requested deviation would not result in a physical effect on the environment.
[CITYARO(183-00184 (Attach. 17].

The City of San Diego approved the MND despite substantial evidence to support a fair
argument the proposed project may have a significant land use impact. Angeles Leira, a former principal
planner for the City of San Diego provided substantial evidence the project conflicts with the PDO. Joe
La Cava, the president of the City sponsored local planning group provided substantial evidence to
support a fair argument the proposed project may have a significant land use impact. City staff and the
City Attorney’s office provided substantial evidence to support a fair argument the proposed project may
have a significant land use impact. The MND provided no evidence to the contrary and failed to provide
measures that would mitigate this impact below a level of significance. Similar to the fact of Pocket
Protector, the proposed three-story project conflicts with the Planned District Ordinance established by
the City to mitigate the effects of uncontrolled development in the La Jolla Community and has the
potential to cause an immediate adverse impact to hundreds of nearby residents and visitors to the La
Jolla Community. (See, Pocke! Protector, 124 Cal App.4™ at 937.)

Aesthetics
Substantial evidence exists to support a fair argument the proposed three-story, mixed use project

will have a significant impact on the community character of the Bird Rock neighborhood of the La Jolla
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Community and the La Jolla Community as a whole. The applicant is proposing to construct a three
story building in a zone limited to a maximum of two stories.

The Legislature of the State of California has found and declared it is the policy of the state to
provide the people of this state with enjoyment of aesthetic environmental qualities. (Pub. Resources
Code §21001(b).) To that end, courts have recognized that aesthetic issues “are properly studied in an
EIR to assess the impacts of a project.” (Mira Mar Mobile Community v. City of Oceanside (2004) 119
Cal. App.4™ 477, 492.)

The stated purpose of the La Jolla Planned District Ordinance is “to require that development and
redevelopment of land in the central core area, outlying neighborhood commercial centers, and the
cultural and multi-family areas west and north of the village commercial core of La Jolla will be
accomplished in a manner that retains and enhances the economic, historical, architectural, educational,
civie, social, cultural, and aesthetic values, and the overall quality of life within the community. (SDMC
§159.0101(a), NOL Ex. 2.) The PDO further states the regulations are intended to protect the unique
character of La Jolla by “(2) [T]he maintenance of traditional building scale and facades in new
commercial developments.” (SDMC §159.0101(b)(3), NOL Ex. 2.)

The PDO describes Zone 4 as follows:

This zone includes neighborhood commercial areas characterized by small retail
shops. Development in this zone is dominated by community serving and visitor serving
retail uses. This area, unlike the other zones, is automobile oriented because of its
location along major streets. Development standards for this zone are intended to
maintain the retail community serving and visitor serving uses, and encourage the
development of some community serving offices and residences. (SDMC 159.0301(f),
NOL Ex. 3.)

The Initial Study Checklist denies the project will result in project bulk, scale, materials or style
which would be incompatible with the surrounding development, despite the zoning limitation against
three stories in the area. The initial study justifies this denial by stating “The bulk and scale would be
minimized though facade enhancing features and articulations.” The applicant provided evidence of
other three-story buildings in the community;, however, community residents provided evidence the other
three-story buildings either pre-dated the PDO or are not located in Zone 4. [CITYAR04737
(Attach. 18)].
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As Angeles Leira testified, the two story limitation within the 30-foot height limit was one of the
methods designed to compliment the existing scale with the village of La Jolla. The two story limit also
served to provide greater articulation of the building’s roof and a higher floor-to-ceiling height in the
commercial areas. [CITYAROQ2428 (Attach. 15)]. Mr. La Cava testified the La Jolla Community
Planning Association heard testimony the two-story limitation creates a different dynamic in the
neighborhood scene than three-story. [CITYAR02697 (Attach. 16)]. The testimony of Angeles Leira
and Joe La Cava provided substantial evidence to support a fair argument the proposed project may have
a significant effect on aesthetic resources. Jim Fitzgerald, an elected trustee of the La Jolla Community
Planning Association also provided substantial evidence to support a fair argument the proposed project
may have a significant effect on aesthetic resources. Mr. Fitzgerald testified the two-story limit was
intended to help preserve the unique village character of La Jolla and create a reasonable and human-
scale transition between the commercial zones and the surrounding residential netghborhoods.
[CITYARQ2701 (Attach. 16)]. Michael Costello and Darcy Ashley prepared a PowerPoint presentation
demonstrating the significant impact on aesthetics by providing pictures of the existing community
character and photo simulations of the impact of allowing three stories on that character. (Declaration of
Michael Costello, Exhibit 1.)

Unlike the Petitioner in Bowman v. City of Berkeley (2004) 122 Cal. App.4™ 572; opponents to
the Bird Rock Station provided substantial evidence of the existing unique community character of La
Jolla and provided substantial evidence the proposed three-story project would have a negative impact
on that character. (Declaration of Michael Costello, Exhibit 1}. The opposition provided a PowerPoint
presentation demonstrating the character of the village nature of the area compared to three story
buildings built prior to the two story limit or located outside Zone 4. These exhibits clearly
demonstrated the potential for significant impacts upon the character of the community that will result
from allowing three stories in Zone 4. Although other parties may have provided evidence the proposed
project won’t have a significant impact on aesthetic resources, unlike when an EIR has been prepared,
neither the lead agency nor a court may “weigh” conflicting evidence to determine whether an EIR must

be prepared. (CEQA Guidelines §15064(f)(1), Pocket Protectors, supra, 124 Cal.App.4th at 935.) Also
prep. Q (
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unlike Bowman v. City of Berkeley, the impact to aesthetic resources is not the sole environmental
impact associated with this project.
raffic

There is substantial evidence to support a fair argument the proposed project may have a
significant impact on traffic. “The 2000 Highway Capacity Manual (HCM) published by the
Transportation Research Board establishes a system whereby highway facilities are rated for their ability
to process traffic volumes. The terminology ‘level of service’ is used to provide a ‘qualitative’
evaluation based on certain ‘quantitative’ calculations, which are related to empirical values.”
[CITYAR06767 (Attach. 19)]. The City of San Diego has developed acceptable threshold standards to
determine the level of project impacts to road segments. [CITYAR06771 (Attach. 19)]. For roadway
segments that are forecasted to operate at unacceptable levels of service (LOS E or LOS F) an increase in
v/c (volume to capacity ratio) that exceeds 0.02 would be considered significant and requires mitigation.
[CITYAR06771 (Attach. 19)].

The project site is located on the southwest corner of La Jolla Boulevard and Bird Rock Avenue
in the Bird Rock Community of La Jolla. At the time the December 2006 Traffic Impact Analysis (TIA)
prepared for the project by Kimley-Hormn and Associates, Inc. was completed the City was proposing to
construct a roundabout at the intersection of La Jolla Boulevard/Bird Rock Avenue and at the
intersection of La Jolla Boulevard/Forward Street (located a few blocks south of the project.
[CITYAR(0166 (Attach. 20)]. The TIA concludes the project would have a significant impact on the
intersection of La Jolla Boulevard and Forward Street if the roundabouts are not completed. As
mitigation for these impacts, the project is required to install a signal at this intersection if the
roundabouts are not completed.4 [CITYARO0167 (Attach. 20), CITYARO06800 (Attach. 19)].

Relying on the City’s accepted methodology for determining project impacts on roadway
segments, the TIA found the roadway segment along La Jolla Boulevard would function at LOS F and
the project would have a significant impact. [CITYAR06793, CITYAR06797 (Attach. 19)). The TIA

then analyzed traffic impacts from the project relying on a methodology from the State of Florida

4 The exhibit attached to Mr. Costello’s declaration clearly shows the roundabouts have been constructed,
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Department of Transportation Quality/Level of Service Handbook, dated 2002. Despite evidence to the
contrary, the TIA concluded the project would not have a significant impact on traffic. In September
2008 Petitioner’s Attorney retained Douglas Kim of PMC to review the TIA prepared by Kimley-Hom.
Mr. Kim concluded the project impacts would be significant under the City of San Diego’s Traffic
Impact Study Manual (July 1998). [CITYAR00421 (Attach. 21)].

Mr. Kim is a qualified expert in transportation and traffic analysis, he has over twenty years
experience in fransportation planning and analysis. [CITYAR00422 (Attach. 21)]. Mr. Kim’s input
cannot be ignored and constitutes substantial evidence to support a fair argument the proposed project
may cause significant impact on traffic along La Jolla Boulevard that has not been mitigated. In fact, the
conflicting results of the Kimley-Horn TIA also provide substantial evidence to support a fair argument
the proposed project may cause significant traffic impacts along La Jolla Boulevard.

Human Health/Public Safety/Hazardous Materiais

The project is proposed on the site of a former gas station with extensive contamination as a
result of three underground storage tanks (UST), one underground oil storage tank, an above ground
waste oil tank and two fuel pump islands. [CITYARQ0168 (Attach. 22)]. Testing results indicate the
dissolved gasoline plume extends off-site, primarily to the west following the natural groundwater
gradient. [CITYAROO0169 (Attach. 22)]. The applicant intends to excavate the entire site to an
approximate depth of 27 feet below the ground surface to construct the underground parking garage.
The applicant’s engineer opined this excavation should remove most of the contaminated soil.
[CITYAROQ0169 (Attach. 22)]. The applicant submitted a remediation plan calling for the removal of the
soil, dewatering the excavation, treating the water then disposing of the treated water into the sewer or
storm drain system. The City found there would be no significant impact based on the applicant’s
remediation program. [CITYAROQ0170 (Attach. 22)].

Petitioner retained engineer Peter Geissler to review the project for any concerns with the clean
up of the contamination, geology, hydrology or drainage issues. [CITYARO0407 (Attach. 23}]. Mr.
Geissler found the study prepared by Secor underestimated the concentration of hazardous hydrocarbons
below and adjacent to the project site. [CITYARQ00418 (Attach. 23)]. The large below ground structure
proposed may block groundwater flow across the site and cause a detrimental rise in groundwater level
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to the east of the site. “The long term result of the construction of such a massive below ground
structure (i.e. two-story underground parking garage) is that it that [sic] may block groundwater flow
across the site and cause subsurface seepage flow to be redirected around the building. This in turn,
would increase subsurface seepage at the north and southern ends of the underground parking garage.
The net result of this altered drainage pattern would be to cause below-grade soil erosion of down-slope
properties. This may cause a significant unmitigable impact.” [CITYAR00419 (Attach. 23)]. Mr.
Geisler’s comments cannot be disregarded, these comments are substantial evidence to support a fair
argument the proposed project may cause significant environment impacts to soils and hazardous

materials.

C. The City’s Approval of the Mitigated Negative Declaration, Planned Development
Permit, Site Development Permit, Coastal Development Permit and Tentative Map
Must Be Set Aside Because the City Failed to Make the Required Findings and the

Findings Are Not Support by Substantial Evidence in the Whole of the Record.

The City of S8an Diego approved a Mitigated Negative Declaration, Planned Development
Permit, Site Development Permit, Coastal Development Permit and Tentative Map when it approved the
Bird Rock Station Project. The City’s decision is reviewed under Code of Civil Procedure section
1094.5 which structures the judicial review of adjudicatory decisions rendered by administrative
agencies. (Topanga, 11 Cal.3d at 514.) “[IJmplicit in section 1094.5 is a requirement that the agency
which renders the challenged decision must set forth findings to bridge the analytic gap between raw
evidence and ultimate decision or order.” (/d. at p. 515.)

1. The City Failed to Make the Findings Necessary to Support Approval of the
Tentative Map

The City approved a tentative map to allow the development of 7 commercial condominium units

and 11 residential condominium units for the project. The Subdivision Map Act requires the City to
make specific findings the tentative map is consistent with the general plan or any specific plan. (Govt.
Code section 66473.5.) The Land Development Code requires the City to make extensive findings prior

to approval of a tentative map as follows:
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§125.0440 Findings for a Tentative Map

A tentative map may be approved or conditionally approved only if the decision maker

makes the following findings in accordance with the Subdivision Map Act and the Land

Development Code:

(a)  The proposed subdivision and its design or improvement are consistent with the

policies, goals, and objectives of the applicabie Iand use plan;

(b)  The proposed subdivision complies with the applicable zoning and development

regulations of the Land Development Code;

(c) The site is physically suitable for the type and density of development;

(d)  The design of the subdivision or the proposed improvements are not likely to

cause substantial environmental damage or substantially and avoidably injure fish
or wildlife or their habitat;

{e) The design of the subdivision or the type of improvements will not be detrimental

to the public health, safety, and welfare;

() The design of the subdivision or the type of improvements will not conflict with

easements acquired by the public at large for access through or use of property
within the proposed subdivision;

(g)  The design of the proposed subdivision provides, to the extent feasible, for future

passive or natural heating and cooling opportunities; and

(h)  The decision maker has considered the effects of the proposed subdivision on the

housing needs of the region and that those needs are balanced against the needs
for public services and the available fiscal and environmental resources.

The administrative record certified by the City of San Diego is bereft of any findings of approval
of the tentative map made by the City Council. The City has failed to comply with the requirements of
the Subdivision Map Act and the Land Development Code in its approval of the tentative map and has
failed to bridge the analytical gap between the raw evidence and its decision to approve the tentative

map as required by Topanga.
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2. The City’s Findings for Approval of the Planned Development Permit Are
Inadequate And Are Not Supported By Substantial Evidence in the Record.

The Land Development Code allows approval of Planned Development Permits only if the City
can make all of the following findings:
(1) The proposed development will not adversely affect the applicable land use plan;
(2) The proposed development will not be detrimental to the public health, safety, and
welfare;
(3)  The proposed development will comply with the regulations of the Land Development
Code;
4) The proposed development, when considered as a whole, will be beneficial to the
community; and
(5) Any proposed deviations pursuant to Section 126.0602(b)(1) are appropriate for the
location and will result in a more desirable project than would be achieved if designed in
strict conformance with the development regulations of the applicable zone.
LAND USE PLAN
The City found “the proposed development would be consistent with the purpose and intent of
the La Jolla Planned District Zone 4 and would comply with the applicable development regulations of
the Land Development Code including deviations permitted as part of the discretionary entitlement
process through a Planned Development Permit.” [CITYAR00032(Attach. 24)]. The findings for the
Planned Development Permit then focused on design features of the project and the provision of a mixed
use project to determine the proposed development will not adversely affect the applicable land use plan,
The findings fail to acknowledge the purpose and intent of the two-story height limit and fail to
acknowledge the precedent set for the entire community of La Jolla by permitting a deviation that allows
a three-story building in Zone 4 of the PDO. The PDO was carefully developed to integrate new
development with the old development and maintain the village charm of La Jolla. The PDO was
developed in response to increasing development demands on the La Jolla Community and the
introduction of three-story buildings that were not compatible with the character of the community.

[CITYAR02169 (Attach. 25)]. The two-story limit was not a random suggestion at the whim of one or
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two people; it was fully considered and developed through months of hard work by significant stake
holders in the La Jolla Community. The PDO was one of the few decisions the City ever made
regarding La Jolla that was unopposed. The findings adopted by the City fail to fully consider the
ramifications of breaching the two-story maximum and setting a precedent for allowing three-stories
throughout the Village of La Jolla. [CITYAR02426-02429 (Attach. 16)].

BENEFIT TO THE COMMUNITY

The resolution of approval finds the project is beneficial to the community because of better
articulation and visual interest, a public plaza, varied structure heights and more open spaces. The
findings are specious, the policies of the La Jolla Community Pian, PDO and the Land Development
Code require these features in any project developed on this project site. [CITYAR0O(704-00714
(Attach. 26)].° Opponents to the project submitted numerous photos documenting other two-story
projects recently built in Zone 4 that provide all the same amenities without the need for a deviation to
allow three stories. [CITYARO01890-01893; CITYAR(2168-02172 (Attach. 27}], Decl. Costello, Ex. 1.

There is no evidence the project would necessarily be beneficial to the community; there is
substantial evidence the project will harm the community and sets a precedence to aliow three stories
throughout the village of La Jolla with no consideration for community character.

NOT APPROPRIATE FOR THIS LOCATION AND NOT MORE DESIRABLE

This finding fails on its face. Relying on the logic of Topanga, the City must first determine
what could be achieved if designed in strict conformance with the land development code. (Topanga,
supra, 11 Cal.3d at 521 (in the absence of comparative information about surrounding properties the
special circumstance data applied for a variance lack legal significance).) Given the broad standards of
the Land Development Code, comparing what could be allowed is a futile exercise, the possibilities are
innumerable. Despite the vague language of the standards provided by the Planned Development Permit
regulations; the community submitted several examples of what has been built in Zone 4 in conformance

with the Land Development Code. [CITYAR03451-03452 (Attach. 28)].

5 This analysis was provided as an attachment to a letter submitted by Sherri S. Lightner; Ms. Lightner has served as President
of the La Jolla Town Council, the L.a Shores Association, Secretary of the La Jolla Community Planning Association and
currently serves as the San Diego City Councilmember for District One.
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There is nothing unique about this particular location that demands special treatment in order to
allow development. As discussed above, the project site is located within a community that has gone
through an extensive planning process to develop governing documents to protect the village atmosphere
of the community. This deviation thwarts one of the foremost protections developed through this
process by allowing three stories in a location that was specifically limited to two stories in an effort to
protect the existing community character and protect the village atmosphere.

There is no evidence to support the City’s finding “the proposed deviations are appropriate for
this location and will result in a more desirable project than would be achieved if designed in strict

conformance with the development regulations of the applicable zone.” [CITYAR00036 (Attach. 24)].

3. The Findings For Approval of the Mitigated Negative Declaration Are Not
Supported By Evidence In The Record

There is no evidence in the record that individual members of the City Council were provide a
complete copy of the MND to review prior to making their decision to approve the document. As
Deputy City Attorney Carmen Brock has stated in e-mail to attorney for Petitioner, the City Clerk stamps
each page of the material provided to the City Council prior to review with a number specific to that
docket item. Although the City Clerk’s file contains a complete copy of the MND, the stamped copy of
the record in the City Clerk’s file clearly demonstrates the MND was not included in the backup.
[CITYAR02191-02384 (MND cover page located at CITYAR02283 (Attach. 29))]. Similarly the
stamped copy in the City staff files do not include a complete copy of the Mitigated Negative
Declaration; rather the backup only contains the first page of the MND with the word “Replace” scrolled
across the sheet. [CITYAR05738-05957 (MND cover page located at CITYAROQ5838 (Attach. 29))].
There is no evidence “the information contained in the report, together with any comments received
during the public review process, has been reviewed and considered by this Council in connection with
the land use actions for Bird Rock Mixed Use Project.” [CITYAR00014 (Attach. 30)].

As discussed above, there is substantial evidence to support a fair argument the proposed project
may cause a significant effect on the environment, therefore an EIR must be prepared. The evidence in
the record does not support the finding “project revisions now mitigate potentially significant effects on

the environment previously identified in the Initial Study...”. [CITYARQ00014 (Attach. 30)]. Thereis
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substantial evidence in the record the proposed project will have a significant effect on Land Use,
Aesthetics, Hazardous Materials and Traffic. Therefore, this finding in supported by the evidence and

represents an abuse of discretion.

D. The City’s Approval of the Project Should Be Set Aside Because the Record
Certified by the Citv is Disorganized, Deficient a Master Index and the Documents
Generated by the City Are Inadequate For Review.

CEQA provides a statutory scheme and purpose for preparing the administrative record in an

action brought under CEQA. The three-part scheme advances the legislative purpose of the enabling
the Petitioner to minimize the cost of the administrative record preparation. (Hayward Area Planning
Ass'nv. City of Hayward (2006) 128 Cal. App.4™ 176, 183.) Under this statutory scheme Petitioner
can elect to directly control the cost by assuming the burden of preparing the record. (Pub. Resources
Code §21167.6(b)(2).)

LIRVA elected to prepare the administrative record in an effort to minimize the costs of
preparation. LJRVA spent an extensive amount of time and resources preparing an organized record in
chronological order accompanied by a 57-page index of the documents in the record. This record was
submitted to the City for certification on June 1, 2009. LIRVA and the City disagreed strenuously over
the format of the record, including two separate ex parte hearings to resolve this dispute. On July 31,
2009, the City lodged a certifted record with the court with no index, no apparent order and lacking
fundamental documents necessary to uphold its decision.

The record certified by the City is in no coherent order. The record is not organized
chronologically, or by subject matter. The City has not provided an index and the necessary findings
for approval of the tentative map are not a part of the record. The record provided by the City is
unusable and cannot provide the substantial evidence necessary to support the City’s decisions. The
consequence of providing a record that does not provide evidence of the agency’s decision is reversal of
the approval. (Protect Our Water v. County of Merced (2003) 110 Cal.App.4Lh 362, 373 (Court of
Appeal ordered issuance of Petition for Writ of Mandate because the administrative record was
disorganized, deficient a master index and the documents generated by the County were inadequate for

review)),

22

Petitioner’s [Corrected] Opening Brief




-1 & th I

oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

III. CONCLUSION
The City of San Diego relied on a dubious set of regulations to approve a project that is not
consistent with the La Jolla Community Plan or the Land Development Code. The City failed to comply
with CEQA by approving the Project without consideration of its possible impacts. The City failed to
follow its own municipal code by approving the Project without adequate findings or support.
Accordingly, this Court should grant the Petition for Writ of Mandate, Declare the Planned Development
Permit regulations related to deviations vague and a violation of due process and enjoin the City from

approving any deviations under the Planned Development Regulations until clarified..

DATED: September 10, 2009 Respectfully Submitted,

. /;‘\ 1” ;,- i N ,-" p }
Ll /0 »ﬁﬁx«/} TR
JLIE M. HAMILTON

Attorney for Petitioner/Plaintiff
LA JOLLA VILLAGE RESIDENTS ASSOCIATION

23

Petitioner’s [Corrected] Opening Brief




